Duquesne University
Duquesne Scholarship Collection

Books Law Library

1879

Rules of Court. Rules, At Law and in Equity

Wiliam C. Anderson

Follow this and additional works at: https://dsc.dug.edu/law-books

Cf Part of the Courts Commons, and the Rule of Law Commons

Recommended Citation

Anderson, W. C. (1879). Rules of Court. Rules, At Law and in Equity. Retrieved from https://dsc.duq.edu/
law-books/4

This Book is brought to you for free and open access by the Law Library at Duquesne Scholarship Collection. It has
been accepted for inclusion in Books by an authorized administrator of Duquesne Scholarship Collection. For more
information, please contact beharyr@dug.edu.


https://dsc.duq.edu/
https://dsc.duq.edu/law-books
https://dsc.duq.edu/law-dcli
https://dsc.duq.edu/law-books?utm_source=dsc.duq.edu%2Flaw-books%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/839?utm_source=dsc.duq.edu%2Flaw-books%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1122?utm_source=dsc.duq.edu%2Flaw-books%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://dsc.duq.edu/law-books/4?utm_source=dsc.duq.edu%2Flaw-books%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
https://dsc.duq.edu/law-books/4?utm_source=dsc.duq.edu%2Flaw-books%2F4&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:beharyr@duq.edu

52 w e
"ottt
AR

Dt
LR

A
T

CE

X))
o e

A .
e P MR
ST IR ey )

L,




L i




Ao







MAR 10 1941

RULES OF COURT.

RULES,

AT LAW AND IN EQUITY,

REGULATING THE PRACTICE

4 OF TIkE

“COURTS OF COMMON PLEAS, THE SLPARATE ORPHANN
COURT, AND THE COURTS OF OYER AND TERM

l INER AXD QUARTER SESSIONS OF TIR
r PEACE OF¥ THE C(OUNTY OF ALLE-

i GHENY, COMMONWEAITHF

| PENNSYLVANTA;

ALSO, OF THE

.' 1;\'
| SUPREME COURT AND OF THE BOARD OF PARDONS OF SAID CONMONWEALTH A
‘ TOGETIIER WITH A ‘

DIGEST OF DECISIONS AND ACTS. OF ASSEMBLY ON TIK
SUBJECT OF GENERAL R1 LKS OF COl RT.

e TR S B~

« YR

¥

i%
Compiled, Indexed and Annotated :}?“

BY ‘5%

P

. Wir 1am C. A~NDpEFson, s

h‘;-g Of the Allegheny ¢ unty Bar.

© e ALY
S L‘jf'{

PITTSBURGH:
Pri¥Ten BY STEvENSON, FosTEr & Co., 48 FirtH AvVENUE.

e 1879.

Wv
»>
~\

e F

IS ma g b A




e

(‘opyright(-d, 187y,
BY

STEVENSON Fosrygr & Co.
,




CONTENTS

T

PAGES.
T ACTs op ASSEMBLY AND DECISIONS ON GENERATL

RULES oF COURT, - v-xiy

IT coMaoxn PLEAS,

FOOT ragk,

Rules of, - - 17
Appendix to, - e
Index to, 83,
HI. EQUITy PRACTICYK 1N PENNSY LY A NIA,
Rules of, - 124
Report on, - e (161
Tndex to, - ﬁﬁf

1V SEPARATE ORPHANS’ COURT,

Rules of, -

- 183,
, Schedule of Register's Fues, 1202
Tndex to, - - 228,
V. OYER AND TERMINER, QUARTER SHSSI()NS, Erec.,
Rules of, - - 237
Index 1o, 253,
V1. SUPREME COURT or PEI\'NSYL'\'ANIA,
Rules of, - - - - 259
Index to, - (285,
V1L BOARD 0F PARDONS,
Rules of, - - - (291

'?:ft

/i:i
\,_gﬁ‘%v’? .
'&“:‘ x*»

% !‘3;%; k
£
]




",
NOTE.

the Acts of Assemnbly, but

pilation will be found not only
Jaouary 1, 1879, relative to

In this com

also the Decisions of the Courts, down to

Rules of Court; as well as references to num

ng matters of practice thereunder.

erous Acts and Tieading Cases

regulati
e . .
¢ St R*T-.’..Qj_ptﬁlsylvania State Report,) and «S. C.7in capitals and

<
@rackets before the abbreviated title of any unofficial report,

designate Decisions of the Supreme Court. All other Decisions are from

the lower Courts.

In the preliminary chapter, “ General Raules of Court,” the name of the
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ch any Case was taken to our Sup

rest of the book, tho grade of the Court is likewise given,
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AMENDMENTS ,

to the Rules of Court of Common Pleas, No. 1, and Court
on Pleas, NQ. 2, of Allegheny County, for conformity to
niformity with the Act of Assembly, approved 258 May,
.. 271 and 272. Adopted January , 1888.

RULE 8 is amended—

- striking out in the eighth and ninth lines the words, *“ where the
mages can be liquidated without the aid of a jury.”
- substituting “ fifteen days” for “ten days,” wherever the same

the printed rule.

¥
RULE © is amended—

stituting “ fifteen days” for *ten days,” wher?x?éb‘;it\(icfurs in or
od rule. T e

’,
]
N

RULE 94, (new rule.) Sa

he term © declaration” in these rules shall be held to include the
nt” provided for in the Act of Assembly approved 25 May, 1887,
to forms of actions and pleadings therein.

* the statement provided for in said Act shall also conform to the
rents of rules eight and nine, no additional affidavit of claim or

t of facts will be required.

RULE 10.is amended—

bstituting ¢ fifteen days” for © ten days,” in the sixth line. W
s —Rule 91 is not affected ?)y the statute of 1887. ’

: w‘\

'\(x;(;es not extend the time~within which the defendant is bound

|
! RULE 92 is amended—

~pg “ fifteen days’ notice” for “ten days’ notice,” in second
‘1 Yof Actof 1887.

ks

71l
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RULE 96 is amended to read—
. Judgments by default shall be entered by the prothonotary on precipé‘
of the party entitled thercto, or his attorney, which precipe shall be filed.
Provided, That no judgment in default of an affidavit of defense to « statementj
S '
s filed by the plaintsff, shall be entered under this rule, unless such stalements hal .
. be verified by affidavit, and shall conform to the rules of Count. i‘ N
)
¥ PLEADINGS.

i
RULE 117 is amended— j )

By substituting “fifteen days’ notice” for  ten days’ notice,” in fourth
line. ) |

74

RULE 119, 1

Is suspended by the statute as to actions of Assumpsit and Trespass
~7und is amended by the addition of paragraph—
T f
2. In actions of Assumpsit and Trespass, the plaintiff may, at any'time, §
before the cause is put on the trial list, and thereafter by leave of Court,
rule the defendant to furnish him with a bill of particulars of his defense.
And in defanlt thereof, for twenty days after notice, judgment may, be -
tered against the defendant on proof of notice and default ; and on trkll the
defendant shall be confined to the defense he way have set forth in ansyer
to the rule, unless amendment be allowed by the Conrt for cause Sﬂ()\j‘ﬁii '
- ¢

.
W,

B
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H
j
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*.
RULES 122, 123, 124, 125 and 126 are suspended by the'statute: y

.
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Ml e 3

GENERAL RULES OF COURT

1. ¢

1. A rule of court is an order made by'a coutt of , e orcourt
record. It is general when the order ‘is standmg dnd 1 whit-
made to regulate the general practice of the céurt’; and
special, when the order is made in’'some partlcular %ﬁ'se.

Bouv. Dic., “ Rule”; Election Cases [Phila.], 65, St:
R. 20, (65); Dougherty v. Thayer et ol. [Elk], 78 Ibrd
172; Deming v. Foster, 42 N. ‘H. 165.
2. Regularity, justice’and E{espatch até the’ chlef' The abject of
4+ & generalrule o

objects of ‘a ‘general rule of ‘court: * Windtta <. Ander- court.
son [Phila.], 8 Bin. 417; Ankrim v. Sturges [Greeﬁé],

~.9 8t. R. 275. Failing in these, it ceases to accomplish

its legltlmate purposes. Duncar v. Bell, Johnston 4
Co, [Blair], 28 Ibid. §16- It is an indispensable-aid
in the routinegusiness of a court, and to, this only does
it properly apply. Magzll’s Appeal [AH] 59 Ibld
430. It cannot abridge nghts secured by positive
laws. Dubots v. Turner [Phila.], 4 Y. 361. Imper-
fections in an act of assembly have been remedj ed by~ v
aruleof court. ..Cochranv. Lormg, 17 Ohro (Gris. 409.

8. Itis not essential that-a court .in establishing 1/} iner o
or changing its practice should do so by the adoption of [, of oourt
one or more written rules of court. Its 'practice may i, “*t"8 °
‘be established’ by a uniform mode of proceeding. for a
series of years. Duncan v. The United States, T Pet.

485, (461). Contra, Owens v. Ranstead, 22 Ill. 161,
(173-174) ;+ State v. Ensley, 10 Iowa, 149. vt

4. A rule of coult must :operate prospectlvely ooTTaw a rule of
Reist's Adm’r v. Heilbrenner [Lan.], 11 S. &!R.'131; exte. i
Dewey v. Humphrey, 5 Pick. 187. .It-may not dlsre-

2 .

-

i

Artry

&
¥

ke

. .
wemelua SoeE R
B BT B oy o ae

YPRL



ey

i

e

ST

vi ) GENERAL RULES OF COURT.

gard a long settled practice théugh the practice have
originated in error. Road from Jonestown [Leb.}, 1 P.
& W. 243 ; State v. Buchanan, 5 H. & J. (Md.) 331.
Afuleofcourt D An act of assembly is a rule of court. Me-
e tnelad. Cleary v. Faber et al. [Mer.], 6 St. R.476. And arule
of court is part of the law of the court and part of the
law of the land. Deming v. Foster, 42 N. H. 165;
Ogden v. Robertson, 3 Green (N. J.) 124; David v.
Ztna Ins. Co., 9 Towa 45; Walker v. Ducross, 18 La.
Ann. 703.
An atterney 6. An attorney at law who prejudices a cause in

must know the ..
rules ~ of the which he has been retained, through his ignorance of

hepractiows. a rule of the court in which he practices, is liable in an
action for damages. Dearborn v. Dearborn, 15 Mass.
816 ; Godefroy v. Dalton, 19 E. C. L. 468 ; Huntley
v. Bulwer, 87 Ibid. 304 ; Hunter v. Caldwell, 59 Ibid.
69; Stokes v. Trumper, 2 K. & J. 232; Cox v. Leach,
1C. B. (N. S) 617; Frankland v. Cole, 2 Cr. & J.

590.

II.

Express constitutional and statutory powers to.estab~— —

lish general rules of court vested in theseveral civil and
ccriminal courts of the commonwealth of Pennsylvania.
Supreme court 7. Eixpress statutory power, eonferred upon the Su-
of Pennsylvania, x.
g;{gessowgatgo preme court. ‘
estaptish rates. (1) Act 25 Sept., 1786, § 6: ¢ The justices of the supreme
court have full power and authonty, and are hereby dlreeted
to make and establish such mles for regulating the practice
of said court and expediting the determination of suits, as
they in their discretion shall judge necessary.” 2 Sm. 392.
(2.) Act 8 April, 1826, re-enacting Act-20 March,
1799, § 13, empowers the Supreme court, for the better
conducting the business of the several Circuit courts:
(a) to make rules relating to the execution of processes
issuing out of said courts, and (b) to declare what rules
should be of course and what rules discreiionary or

grantable on motion only. P. L. 1826-7, Appendix 9.

o




GENERAL RULES OF COURT.

() Act 16 June, 1836, provides: § 8, that the Su- -7
preme court for itself and the other civil courts of the -
commonwealth shall by rule establish new writs
and forms of proceedings—Purd. Dig. 1350 pl. 19-22;

§ 18, that it may by rule alter its practice in equity—
Ibid. 598 pl. 47; § 21, that it may establish general
rules for-regulating its practice and expediting the de~
termination of suits, causes, and proceedings pending Be-
fore it—1Ibid. 1351 pl. 81. See this last section (§ 21)
in full, infra 8 (1la.) ‘

(4.) The above acts conferred no power which the
Supreme court could not have exercised independently
of them. See Vanatta v. Anderson, Barry v. Ran-:
dolph, Dubois v. Turner, and other cases ‘¢ited under

division III page ix.

8. (1.) Express statutory power, conferred tpon the
District courts and the courts of Common Pleas priore

4 [ 1%
* ,‘ AL
N

District _and

Common* Pleg
ourts,} eéxpress

&

statutory power

to the adoption of the Constitution of Jahuary 1, 1874 : togsiahleh s
¢ 1 ¢ .

a. Counts oF ComMoN PLEAS.

Act 16 June, 1836, § 21 : ¢ Each
of the said courts” (the Supreme,,
Common Pleas, Orphans’, Oyer énd"
Terminer, Quarter Sessions), “shall
have full péwer and authority to es-
tablish such rules for regulating the
practice thereof respectively, and
for expediting the determination of
suits, causes, and proceedings there-
in, as in their discretion they shall
judge necessary or proper: Pro-
vided, that such rules shall not be
inconsistent with the constitution
and laws of this commonwealth.”
Purd. Dig. 233 pl. 136.

This act introduced no new
principle. It was ierely con-
firmatory of the law as it stood

prior to January
, 1,1874

: {
aa. Dls;r;ifm:"‘pi)“ﬁn?rs“
“Act 29" April, 1844,§3: “The
District conrt of. Al'legheny co'u,nléy
shall have the same poyers td make
general rules and orders as are given
to the District court for the county
and éity of Philadelphia by act of
thie 11th of March, 1886."* Purd.
Dig. 503 ph-57.  *
Act 11 March,1836,§ 6: “The

_said court” (the District court for

the county and city of lPhi‘lz_u}lelplﬁlia)\
“sitting in bank, shall have,powér.
from time to, time, by general rules
and orders, to make such alterations
and regulations in respect to the
time’ and manner of pleading and
the. form and effect of pleadings
and the veriﬁcatf(in and amendment
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before its passage. Mylin’s Es-
tate [Lan.], T W. 64. (May,
1838). It is to receive a liberal
construction.  Election Cuges
[Phila.], 65 St. R. 20. (Feb.,
1870.)

The power to make rules
and orders given to the District
court of the éounty and city of
Philadelphia by Aet 11 March, _
1836, § 6, (for which see oppo-
site column) was extended to the
Common Pleas—of Franklin,
Bedford, Somerset, Fulton, But-
ler, and Lawrence counties by
Aet 20 April, 1846, § 5, P. I.
412 ;—of Schuylkill county by
Act 14 April, 1851, § 14, P. L.
625; — of Berks and Tioga
counties by Aect 21 .A]m'l, 1852,
§ 1, P. L. 386; — of Fayette
county by Aot 1 May, 1852, §
8, P. L. 507 ;—of Cumberland
county by Act 26 Feb., 1872, §
5, P. L. 165; to the Common
Pleas No..1 of Allegheny county
by Act 29 April, 1844, § 3,%nd
Art. 'V, sec. 6 of the Constitu-
tion of 1874, L. -

. >

of Philadelphia <

thereof, and to variances occurring
between the cause or causes of ac-
tion alleged-and the evidence offer-
ed in support thereof, in suits
brought in said court, and such rules
for carrying the same into effect
either by way of staying proceedings
in the action, or by payment of costs
or otherwise, as shall be conducive
to fairness, economy and despatch
in the trial of such actions: Pro-
vided, that nothing herein contained
shall be so construed as in any way
to impair or affect the provisions of
the 5th section of the act passed
March 21st, 1806, entitled ‘An
Act to regulate Arbitrations and
Proceedings in Courts of Justice’
(Purd. Dig. 1166).” Purd. Dig.
500 pl. 33.

L J
-

Fommon Pleas  (2.)" Constitutional power, vested in ﬁhé e{co,ur‘ts of

and Alleghony Common Pleas of the counties of Phijad Iphia and

counties, con-

stitutional pow- .
er_to establish A‘”egheny °
Tules.

“In the counties of Philadelphia and Allegheny all

the jurisdiction and powers now vested in thé District courts
and courts of Common Pleas, subject to such changes as may
be made by this Constitution or by 13w, shall be in Philadel-
phia vested in four, and in Allegheny in two, distinct and
separate courts of equal and co-ordinate jurisdietion. .. :




%
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J" In Philadelphia . . . the several courts shall distribute

and apportion the business among them in such manner as
shall be provided by rules of court.”  Constitution of Janu-
ary 1,1874. Art. V, sec. 6.
The foregoing provision invests the new Com-
mon Pleas of the counties of Philadelphia and Alle-
gheny with such express statutory power to establish
rules of court as thé old Common Pleas and~the Dis-
trict courts of those counties possessed.
(8.) Express statutory power, conferred upon the Common Pleas,

. . express statu-
various courts of Common Pleas; subsequently to thetory power to

tablish rules,
] adoption of the Constitution of 1874: %g%ﬂsanu;‘;; 1

Act 24 May, 1878, § 2: ¢ The said. courts shall have full ’ -
power to make all necessary rules and regulations for the trans-

action of all business brought before them.” P. L. 168.

9. (1.) Express statutory power, conferred upon the AL LN

various Orphans’ courts, prior to the adoption of thestatutery power
. . to establish
Constitution of 1874: rules prior to

) January 1, 1874,
Act 16 June, 1836, § 21: see supra 8 (la.)

(2.) Constitutional power, vested in the various'sep- Separate Or-
.phans’  courts,

4 s ower to estab-
arate Orphans’ courts ower to esta-

«Tn every county wherein the population shall exceed one the %‘,‘ﬁ;&‘;ﬂ"}‘,
hundred and fifty thousand, the General Assembly shall, and 1874
in any other county may, establish a separate Orphans’ gourt,
which shall exercise all the jurisdiction and powers now vested
in or which shall hereafter be cqnferred “upon the Orphans’
courts.”  Constitution of January 1, 1874, Art. V, sec. 22.

(8.) Express statutory power, conferred upon the  OrPhansl
various QOrphans’ courts, subsequently to the adoption Statutery Fovel

X to establish

of the Constitution of 1874: " Tules, sinte o .

Act 19 May, 1874, §§1,3,9: “Inevery county of this o
commonwealth there §hall be organized and holden, on and :
after the first Monday of January, 1875, a court of record, -
the nhme and style whereof shall be ¢ The Orphans’ Court of '
(the respective) county.’ . . . Inthe counties of Philadelphia,
Allegheny and Luzerne, the Orphans’-court shall be a separate
court of record. . . . The said courts shall have power to
make all rules necessary for the exercise of the power hereby
or which may hereafter be conferred.” | P. L. 206.
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grerand Ter- 10, Express statutory power, conferred upon the courts

miner, express

ggateustg;ybxioivzeﬁ of Oyer and Terminer.and Quarter Sessions of the Peace,

rules, Aet 16 June, 1836, § 21 : see supra 8 (la.)

III.

Inheront pow- 11 ‘Courts of record have an undoubted right inhe-

Tules. 1y paaoh rently, as well as by act of assembly, to establish rules

court of remmfrto regulate their practice and for the purpose of expe-
diting the determination of suits, when such rules are
not inconsistent with the Constitution and the laws of
the commonwealth. Duncan V. Bell, Johnston & Co.
[Blair], 25 St. R. 516 ; Hickernell v. Carlisle Bank
JCum.], 62 Ibid. 146 ; Russell v. Archer [Ven.], 76
Ibid. 478 ; Gannon v. Frit [AIL], 79 Ibid. 303; Wil-
kins v. Anderson [AlL], 11 Ibid. 899; Mylin’s Estate
[Lan.], 7 W. 64 ;5 Bundell v. Kesler [Brad.], Id. 237;
Snyder v. Bachman, [Lan.], 8 8. & R. *336; Vanatta
v. Anderson [Phila.], 3 Bin. 417 ; Barry v. Randolph
[Phila.], Id. 277 ; Dubois v. Turner [Phila.],4 Y. 361;
Road from Jonestown [Leb.], 1 P. & W. 243 ; Fuller-

ton v. U, 8. Bank, 1 Pet, 604. Without this right_

it would be impossible to despatch the public business.
Snyder v, Bachman, and Barry ~v, Randolph, supra.
The District courts and the courts of Common Pleas
mwade rules long before any Statutory power was ex-
pressly given to them. Many, regulations of practice
which were introduced into England by statute*have
been the objects of rules of court in this country. Tilgh-
man, C. J., in Vanatta v Anderson, supra; Harres v.
Commonweaith [Phila.], 85 St. R: 416. To regulate
the, practice is to prescribe the manner of conddébing
proceedings, the time for putting in pleadings, ete. It
is not easy to mark the line where this power ends.
Vanatta v. Anderson, supra.

* The power to make rules for all. cases embraces the
Power to make a rule in 3 particular case. Election
Cases [Phila.], 65.8t. R. 20, (35).
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~tate [Lan.], 7 W. 64. Only where wrong is manifest

GENERAL RULES OF COURT. (X1

i i Expediency of
12. In the ordinary case the expediency of a rule of Expediency

court is to be determined by the sound discretioxT (,)f‘ the
court by whose anthority it is established. Mylin's Es-

{1l the exercise of that discretion be interfered w1t.h.
vgtlziw:on v. Fritz [AlL], 79 St. R. 303. Al]e_ged mx}sl;— Ralson court’s
application of a rule prescribed for the regula}.txon of tbe
court’s own discretion is a question not ‘reviewable by
the Supreme court. Howser V. Commonwealth [Cam.], o

id. 332. o
5112)“11\% discretion in the application of a general apl;}n;ci;tg?x:ull;
rule of court to a particular case can be ?xerclsed unless
that discretion is authorized by the rule itself. , Thomp-
son v. Hatch, 3 Pick. 516; Rathbm.ze v. Rathbone, 4
Tbid. 189 ; Dewey v. Humphrey, 5 Ibid. 187; Ogden*.v.
Rébertson, 3 Green (N. J.) 124; Fogoe v. Gale, 1 Wlls:
. B.) 162; Owens v. Ranstead, 22 1ll. 161, (178);
Quynn ¥ ~Larroll’'s Adm’f}‘ 22 Md,‘?‘?g" \.)_.

14. May make afein a-paiticular' c N\ '
the effect is to exempt the cage from the operation of vin_~
ordinary rules of court. Deming v. Foster, 42 N. H\‘\.:.,
165 ; United States v. Breitling, 20 How, 252. N

15. The Supreme court will hold the, lower courts Exempting a
. . A ‘case from the" vy
to their plain, written, express rules of court, and, for purview cof ‘a §
the sake of certainty and safety, permit no departure ‘
therefrom. Alexander v. Alezander [Miff.], 5 St. R.
277. Tt is not safe to attempt to meet exigencies gvith
equivalents of compliance. M’ Clurg v. Willard [Tiz)'ga],
5 W. 275; Erwin v. Leibert [Phila.], 5 W. & S. 103;
Finlay v. Stewart [Arm.], 56 St. R. 183. Better have
no rule at all than to depart from it on slight pretexts
or to suit the emergence of a particular case. Rentzheimer
'v. Bush [Northamp.], 2 Ibid. 88; Walker v. Ducross
18 La. Ann. 703.
Contra. Some discretionary power in the applicatiof |
of a rule must remain in the court which establishes
a8 -in case of failure to comply .with a rule from ag
dent, mistake or surprise. Snyder v. Bachman [Lay

3

hough Rule in a par-f
* ticular case.
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11 S. & R. *336; Magill's Appeal [All], 59 St. R.
430 ; Shay'v. Shay [Phila.], IV Leg. Gaz. 317. Itis
always in the power of a court to suspend its own rule,
or to except a particular case from its operation, when-
ever the purposes of justice require it. United States v.
Breitling, 20 How. 252. One case where a rule seems to
have been wholly dispensed with. Tilden v. Worrell

[Phila.], 30 St. R. 272.

Coustruction 16, Every court is the best judge of its own rules,
ke Placed up- K
rule of and the Supteme court will not reverse for any construc-

tion given them that is not palpably erroneous. Coleman
v. Naniz [AlL], 63 St. R. 178 Wickersham v. Russell
[All], 51 Ibid. 71; Brennan’s Estate [Schuyl.], 65
Ibid. 16 ; Bigoney v. Stewart [Clin.], 68 Ibid. 318;
Kountz v. Cilizen’s 0il Co. [All], 72 Ibid. 892; Gan-
non v. Fritz [AlL], 79 Ibid. 303; Frank v. Colhoun
{AlL], 59 Ihid. 3
47 Tbid. 17

, kinton v. Fennd ila.], 13 Ibid. 173;
ilkins v. Anderson [All], 11 Ibid. 899 ; Ankrim v.
Sturges [Greene], 9 Ibid. 275; Umberger v. Zearing
[Dauph.], 8 8. & R. *163 ; Snyder v. Bachman [Lan.],
Id. *336> This applies to a case that comes within
the spigit of arule. Elmaker’s Ex’rsv. Ins. Co.[Phila.],

* 5 8t. R, 183. An alleged mistake in construction must

be very obvious to induce the Supreme court to reverse
for that reason alone. Datfey v. Green [Unior], 15 Ibid.

i .118', (128). Every rule is of course to be interpreted

in the light of its history. Fleming v. Beck [Arm.],
48 Thid. 309. And if it be clearly void, the Supreme
court has no right to consider consequences ; but if it be
doubtful, it is the court’s duty to do so. Vanatla v. An-
derson [Phila.],3 Bim. 417. A rule must not bya literal
construction be extended to 4 case not within its object.
Ferguson v. Kays, 21 N.J. L. (1 Zab.) 431. Nor in
any case is a rule to be so rigidly enforced as to work
injustice. Sterling v. Ritchey[Dauph.], 17 S. & R. 263.
But, instead, it is always to be administered in subordi-

=

g T
81; In re Whitehall Township LT,
el v. Wilver [Dauy;-@h.], 24 Ibid.
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nation to the rights and equities of suitors. Magill’s
Appeal, [AlL], 59 St. R. 430; Shay v. Shay [Phila.],
IV Leg. Gaz. 317.

17. The court will always remedy its inadvertent tos ﬁ‘g{f;‘g;
violation of its own rule. Crosby v. Massey [Lan] 1 ments of
P. & W. 229. An amendment fo fulfill the require-
ments of a rule will generally be allowed when offered
without unreasonable delay and before much expense
and costs have accrued. Magill’s Appeal, and Shay v.

Shay, supra.

IV.

18. Adjudged unconstitutional have been: ‘A rulé Rulesof

of court altering the general law of evidence. Doe v. stitutional
Winn, 5 Pet. 233, approved in Odenheimer v. Stokes
[Phila.], 5 W. & S. 175. A rule altering the manner
of serving a notice made necessary by a statute prepara-
tory to instituting a suit. Byerly v. Vankirk [West.],
5 W. 370; Boas v. Nagle [Dauph.], 3 S. & R. 250.
A rule in the nature of an act of limitations. Reist’s
Adm’r v. Heilbrenner [Lan.], 11 Ibid. 181. A rule
adding terms to those already prescribed by statute for
exercising the right of arbitration. Hickernell v. Carlisle
Bank [Cum.], 62 St. R. 1#6. A rule regulating the
selection of road reviewers in a manner contrary to stat-
utory directions and the practice in the other counties of
the commonwealth. Road from Jonestown [Leb.], 1 P.
& W. 243, A standing rule on a garnishee to answer
where a special rule was held to be contemplated by the
act of assembly. Ringwalt v. Brindle [Cum:], 59 St:
R. 51: Contra, Dougherty v. Thayer et al. [Elk], 78
Ibid. 172.

19. The Common Pleas of Philadelphia had a Set Early s
of ‘written rules of court as early as January "Rerm, ot ™
1788, express statutory authority to establish them hav-
ing been conferred by Act 25 Sept., 1786. Barry v.

3



GENERAL RULES OF COURT.

Randolph [Phila.], 8 Bin. 277. And the first collection
of written rules in the District court for the same county
and city seems to have been promulgated February 1,
to go into éffect February 8, 1812. 2 Brown. Appen-
dix 1 to 14.

The first collection in the “fifth circuit” was made
in September, 1791, by ‘Judge Alexander Addison.
Coulter, J., in Wilkins v. Anderson- [All.], 11 St. R.
399. Westmoreland and Allegheny counties, together
with Fayette and Washington in 1791 and for some
time thereafter, constituted the ¢ fifth circuit,”” then com-
prehending the whole of the western part of the State.
Rules were likewise published in this circuit in 1796
and 1811. Agnew, J., in Fleming v. Beck [Arm.], 48
Ibid. 309.
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RULES

COURTS OF COMMON PLEAS. -
ABATEMENT. C

If the plaintiff in any ‘action be dead and, the person For death and
to whom the same shall survive shall not be ‘substituted * tgpse of a year.
within ope year, or if ‘the defendant shall dle, and pro-
“gess be not issued within one year *thereafter, to make

- ‘the proper person.a, pafty thefeto, in case he does ridt
within said time voluntarily become a party to- said ac-
tion, the suit shall abaté, and the Court shall, upon

- ~. affidavit of the death and that said time has elapsedk,
direct the prothonotary to mark the action abated-accord-

ingly(a)

(@)-This rule applied to an action pending would operate refrospectively and
as an actof limitations, and bw void. Reist’s Adm'r v. Heilbrenner [Lan.], 11 8.
& R. 181,

~

RULE 2.

‘Whenever an order shall be made in any cause staying snatement for
proceedmgs by the plaintiff therein until the payment oojstwprorions -
of costs in any previous action, it shall be the duty of action.
the prothonotary, at any time after the exp1rat;;on of one
year from the making of.such order, at the instance ‘of

17




-
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2 RULES OF THE COURTS OF COMMON PLEAS.

any person interested, to enter judgment of non pros.,
unless the person liable to pay such costs shall have pre-
viously filed written evidence of the fact of payment.

ACCOUNTS OF ASSIGNEES, &c.
RULE 3.(a)

t

Notigo offiling, Notice of the filing of all accounts of -assignees and
and ‘confirma. trustees shall be published once a week for three weeks
tion. . . .
consecutively in the Pittsburgh LEGAL JOURNAL and
in one daily newspaper of the county of Allegheny, set-
ting forth that the said accounts will be allowed by the
Court, at a certain day to be stated in said notice not less
than twenty days from filing of the account, unless cause
be shown to.the contrary ; and upon, due_ proof, being
contemation. to'ma‘del of said publication, the account shall be cqnﬁ‘rrped
nisi, on the day named, unless exceptions bé filed there-
to; but the account shall be open’ to exceptigns for ten
days. thereafter, wher, if no exception be '@‘lqd; the:same

- shall be confirmed absolutely. Do,
() Authorized by Act 14 June, 1856; 4 9,'Pyrd. Dig. 1417 §l.109 der ¢bay, . <~
1864, 3 2, Ibid. 93 pl. 18. 300t - v e
- 5t
- - LI

.
-

i

L]

ADMISSIONS FOR THE PURPOSE OF
EVIDENCE.

RULE 4.(a), ,;

3¢ ¥ bar ¥

Tarinefship,, 1D, aiqtiods by:or against partners; if:shall . pot besate-
when plaintiff - . R . e ' 3
;ggv;equired w cessary fot;thé plaintiff, on’the trial, to prove the partner-

) ship,sbuf,the same shall be taked to be admittedssas &~ -
“glleged o thie record, unless one of more of the defend-

. ((18)

+
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RULES OF THE COURTS OF COMMON PLEAS. 3

ants shall, by affidavits [affidavit] filed with or before the
plea, deny the existence of the partnership(b) us alleged,
and state whether there is any partnership in relation to
the subject matter of the action, and, if any, who are "
the parties thereto.

(@) ‘This rule ig valid. Odenheimer v. Stokes [C. P. Phila.], 5 W. & 8. 175.

() An affidavit denying liability, but not the partneyship, estops defendant
from denying the partnership at trial. Prescott v. Buckwalter [S. G, Jefll], 1
‘W. N. C. 58. .~

. and D. were sued as co-partners. for work done. Plea—ivithout an affidavit
as required: H. is not a partner and did not order the work. Held, evidence
of no partnership inadmissible. Muller v. Haggarty [€. P. 2, Phila.], 2 W,
N. C. 4217.

RULE 5.(a)

A

In actions founded upon any deed, bond,(b) billynote(t) Execution of

nstrument of

or other ihstrument of writing, a copy of which shall b writing, when
party not re-

fled with or before the declaration, it shall not be ne- quired to prove.
cessary for the plaintiff, on the trial, to prove the execu-
tion thereof, but the-same shall be taken as admitted,
- inless the defendant, by affidavit filed with or beforehis
pled, shall deny that the same was executed by him or =~
by his authotity, ) ; !
The sante rule, mutatis mutandis, shall apply in cases copy of set-off.™
of set-off—sthe defendant filing the ‘copy of the {nstru-
mént with or before his plea, and the plaintiff his affida-
Vit of derial Within ten days after notice. :

\ {

(m),To pr'évgn‘t unnecessary, expense and useléss delays and, objections. Does
not interfere with the ryles of, evidence. Bimply requires sworn notice of in-
~tention 'to conteédt proof of executibn—failure to do which whai¥es objection.
Odenheimefsy. "Stokes .[D. C. Phila.], 5 W. & 8.175; Mills v. U. 8. Bank, 11
‘Wh. 431. 3

<R Efugtd M. on his insolvent, bond, filing with his precipe a copy- M.’s
pleat Non est factum,net swornto as required by this rule. ~Held, H. could give

the bond in evidence without proot-of ‘execution. MeGovern V. “Hoesback [C. P.
AlL], 53 St. B. 176. , .

«{¢) 0. deniefl that the note sued on and putporting to*have been made Wy-his
firm, was made or given by him, and averred that he knew nothing furthér
about it.t". Held, sufficient to put H..to proof of execution. Hogg v. Orgill
[DsC. AlL], 84 St. R. 844, :

(19)

5 N

71
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4 RULES OF THE COURTS. OF 'COMMON PILEAS.

£

RULE 6.

pri¥hen cost of In actions where either party may,wish to give in evi-
g?félf{;’if{isrélfeffdence any written documents, not directly put in issue
ey o put on by the pleadings, he shall be entitled, of course, to )
rule on the opposite party to admit such written docu-
ments on the trial of the cause, and if the opposite
party or his attorney shall not admit, in writing, the
alleged documents within ten days after service,of the
rule and exhibition of the documents, the Court may
order such party to pay the costs of making prodf
thereof; if it shall appear that he has unreasonably nég- -
lected to comply with the rule : -
sué?rtril(i)scsri?r?en%f Provided, That such admission shall not be construed
how consirned. " to extend to the competency or relevancy of such docu-
ments to support the issue, but only that they are gen-
uing, or what, on their face, they purport to be: )

[

RULE 7.(2)

% ¥
. Books of orig-  In actions where the demand ay-be proyed, by
inal entry,when 7 x RE 2

gopy filedis evi- books of original entry, if the plaintiff shall file with
or before his declaration, a sworn copy of hjs dceount, |
gs.taken from his books of original .entryy(b) then;&agﬁe
shall be admitted as evidence, ,unless: the defendant;, By,
¥ affidavit, filed with ,or before *his;plea, shall State that
he had no such déalings*with the" plaintiff as those
stated in the account filed,(c)’or that he verily believes
the production of the plai‘n‘tigf’s« books of 49r‘ig"‘i{1’ql“ enfty,
on, the trial, is'necessary-to-a just,décisjon of the capsel;
The same rule, puttatjs mytandjs;ishall apply in cases f
of set-off —the defendant filing a sworn copy oil‘hi%d gg:ﬁ s
count with or before his plea, and thé ‘la;fxi’_cfﬂiﬁl;ig’c?g“x};r :’;

Copy of set-off,

ter affidavif’ within-ten dayvs,szt%‘i‘lgtice. . 2
{a) To allow a sworn copy to be given in evidence yvhene’vb'r«béo]?ﬁ; of o&f‘gf— -
nal entry-would be evidence. MecCloy v. Magiett’s Adm’r {C. P. AL 59,85t ¥
R. 344, % . . L, e g ,
(0)y I, filed < gn accurate” transeript,frotm thesbooks' of the firm,”,verifisd. ™
B. failed to deny the dealings and to aver the production of the hooksmectsy ﬁ?é.h "
(20) N
L w0 23 .
g
. &5 ¥
. X a"‘l‘f;};;% E
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: RULES OF THE COURIS OF COMMON PBEAS, & {

sary. Held, the partics stood related ps if T..’s books had been regular}y prgven
by legal evidence. Blackstock v. Lezdy [(D.C. AlL ], 19 St. R. ‘335

* (c) McC. alleged only that the prices charged in M.’s account were {00 high.
Held, M.'s sworn copy might be given in evidence. McCloy v. Mdffett's Adm'r,
supra. And see Nellis v. Reiter, Rule 8, note 8, paragraph 4.

RULE 8.a) \
1 i i i Plaintiff
. Sec. 1. In all actions on recognizances, judgments g, Pluintiff must

e . . with statement
of insurance, book accounts, bills, notes or.other:ihstru-, of facts.

ments of writing for the payment of money,,and on:all-
contracts for the payment.of money, whether the samg:
be in.writing or not, and in all actions founded an gont

which defendant shall, wlthn the tile hereirafter speci-
fied, file an answer \gerxﬁed by, affidavit, and such 1tems What itemssh, i,
v of t'he Q]gmn and matemaflavern;entg of. fact as are. not o takeen. ng 4l o "
*dlrectly and’ spemﬁcal}yqﬁraversed and denied, by the femhntsdpm?p -
answer shall be taken as admitted. (c) tn .-f oy

e e

s

Sec. 20 If fh‘e‘spemﬁcatxon abd *statement bg, filed ™ ‘specification, A% *
*etc, filed w‘tk. Eﬁ:

“with.the prempe, they shall be tdken ds g aPﬁdav{t of rioipe

g

4 ) aﬂl avit.of aefence "If the spemﬁcatlon and statement 1;1111&1‘.;{%%,
be not filed with,the precipe, the plaintiff- -shall withip PR

Sre. 3. Thls rule shall: apply ito a specxﬁcatlon and , Spevification,
, statemen‘t 6 set-off filed by defendant, :who shdll, Awithin “¢ 3"
R"a days aftei filing the 5amé, notify(d) the  plaintiff there- E
of; and. the p)amt;ff shall W),thm -%emkdays after, notide, thumrepiy.
4 W

.
> R

and.fapts ard "ti 3

xu r“?;,p

; claim, and defepdant shall, without further notice; file™" " s?}m "&’:‘E; ?é
1 his angwer thereto within the time required for filing: - - }}ﬁ:‘s
affidavits bof defence, Whlch angiver shall' be titken s an haE A

~ R "

ec, of geteoff. oA

and other records, mortgages, mechanics’ liens, policieg fication of items:

tract, express or implied (whether in form-¢z contractg ”‘;
or ex delicto), {Fh&e:thtsdeb‘&‘obﬂﬁrﬂ}ageﬁé&n-be»-hqmr ‘ ‘ ; S
dai%(z’jl ﬂleutmthedaxdhofﬂaﬁ.}% the plaintiff shall file ( ‘L w‘ B
with or before his declaration a spetification: -of tﬁe - e j}g:
A‘ items of his claim,, together with a statement sof th,e Vow iR
facts mecessary to support it, verified hy afﬁda\rlt [)’)‘vtO‘ w o Ve

&

T

L} sten’ days ‘after filing the same, notify the ‘defendant: #
1 theréof;’ "and defeudant s’hzﬂl vfrlthmw -days theredfter oh s
X file an” answef therefo _— A - o
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6 RULES OF THE COURTS OF COMMON PLEAS.

Judgment.  thereof, file his reply thereto, verified by affidavit. If
the plaintiff fails to comply with any of the require-
ments of this rule, judgment of non pros. shall be en-
tered against him by the prothonotary ; and if* the de-
fendant fails to comply with any of the requirements
hereof, the plaintiff shall be entitled to judgment against
him as for default of a plea and affidavit of defence.

svidence a6 SEC. 4. No evidence will be heard upon the trial of
rial. the cause as to any facts not substantially alleged or re-

ferred to as a ground of action or matter of defencé in
:ﬁi}zﬁ?ﬁ{%{ the statements then on file in the cause. Either party
and ofter entry may at apy time before the cause is placed on the trial
list, supplement his affidavit, as of course, giving notice
thereof in writing to the opposing counsel, within tetr "
days of the filing -of such supplemental-affidavit; but
after the cause has been placed on the triablist, such
supplemental-affidavit shall be filed only by special al-
lowance of the Court, and upon such terms as to notice,
costs and Continuance, as may be deemed just-and proper
mnder all the circumstances of the case. !

(a), To prevent surprlse and secure an exact record of what is ad_]udlcated'

It is to be rigidly enforced. Finlay v. Stewart [ Arm. ], 56 St. R. 183. Com-

pare Erwin v. Seibert [C. P. Phila. 16 W. &S. 105; McCloy v. Maj”ett’s Adm'r

[C. P. AlL], 50 St. R. 344,

(b) In a claim for necessaries furnished a deserted w1fe, plamtlﬁ‘nmust state .
such facts as would bring him within therule authorizing the neqessa.r;es !
Hultz v. Gibbs {C. P. AlL], 66 st R. 360" , .

(¢) On taking judgment for a sum admitted, see Rule 11, page fo: 'z

An averment that plaintiff had raised the pride; of oil to eighteen tents's “f
gallon thrdugh a combination to-create an artificial scarcity was held not an b
admission that eighteen cents was the market valae. Kountzv. Citizens’ Oil Co . ";gite‘

+

LC. P. All], 72 8t. R. 392.

Plaintiff charged interest. Defenidant averred he did not deal with plaintiff,
but with one C. whom' he Had paid. By agreemént all ‘trapsactions between
tho three parties were “ to be considered- in the‘action,” and x(}efendant was to
file a new affidavit. The new afiidavit admitted the “dealings and* business
‘transactions,’”” but did not deny the charges of mteresf, Held defendant mxght
give in evidence an agreement that ihterest was not to be chargt,a O’ Conimer
v. Iron Co. [C. P. AlL], 56 St. R. 234. ‘

R. filed a sworn, copy of his orxgma.l entries. N. denied indebtedness gen-
+ erally, and in general terms averred that the purchase was under & parol con-
tract for prices less than the prlces ‘ot out in the copy. R. gave ] in evidence thg

-
-

o

I
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. necessary, he shajl‘be entitled to judgment(f)at any time .
tgé d

RULES OF THE COURTS OF COMMON PLEAS. -7‘—’

copy under objection by N. that Rule 7 (being old C. P. Rule 4) disallowed it.
Held, that under this section (being old C. P. Rule 5) the only fact ifi issue was
the parol contract. Nellis v. Reiter [S. C.,, C. B. 1, A1],2 W.N. C. 203.

Compare Howard V. Allegheny Valley E. R. Co. [C. P. AlL], 69 St. R. 489;
Woods v. Watkins [D. C. All.], 40 Thid. 468.

{d) Proof of items of set-off before arbitrators is not a waiver of the notice.
Rentzheimer V. Bush [Northamp.], 2 St. R. 88.

Compare Gannon V. Fritz [C. P. 1, AlL], 79 St. R. 803; 0’ Hara v. Baum fC.

P. 1, AlL], 82 Ibid. 416. .

AFFIDAVITS OF CLAIM AND DEFENCE.!
RULE g.
Wten plaintiff

In actions on recognizances, judgmeits and Other gog afidavit,
records, mortgages, mechanics’ liens, pohcleslof insur- ‘éggyesm&ﬁlntto
ance, book accotints, bills, notes and other instruments‘{]%gg}f;’rft“ggjﬁ

{ affidavit of de-

of writing,(@) and all contracts for the pdyment 6f moDey, fence,ete.
_whether the same be in writtng or hot, and -in all other .

“actions founded on contrict (whether in form .ex con-

tractu or ew delicto),(b) where the debt or damages cart be ‘3 &‘/Ml{

T
3

liquidated without the aid of a jary, if the-plaintiff shall
A Aile with(c) his precipe an affidavit stating the amotnt he
beli€sasto be due from the defendant, and a copy(d) of the
book entries,(¢) ihstrument of writing, record or ¢laim j(or
a Eta,temenf. of the contract, if it be not in" writing), to-
gether, with a statement of the. facts necessary to support o
his claim and shall have filed his declaration, if one be #
after the return day and ays’ service(g) of the writ; .
unless the defendant, or some one for lzim,(h} shka‘li}h‘a%zg .
filed” an‘affidavit of defence, stating therein specifically e
and at length (7) the nature aud éharacter of his defence:

v Provided, that imagtions on mortgages, mechanics’ Xéﬁ&? dszfrw not

liens, tecognizanees, or other records(j) of the several, B
cousts of this county, & copy. shall not be required if the - o T
plaintiff files with his precipe a ptoper reference tothe ~
-plade bf fecord or entry of such »nnfortgagé;",.}n'qchanics’ . \
,(23) 5 ' S .
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RULES OF THE COURTS OF COMMON PLEAS.

air’léle{cyofineur-lien, recognizance or other record; and in actions on
policies of insurance, a copy shall not be required, if the
plaintiff embodies in his affidavit of claim: a statement
containing the date of the policy, a brief description of
the property or interest insured, the peril or perils in-
sured against, and the time and place when and where
the loss occurred, and a description of the property in-
jured or destroyed, and the value thereof; and also
Provided, that executors and other persons acting in
fiduciary capacity(k) shall not be required to file an
affidavit of claim or defence, except when' the action is
founded on some contract or act of such executor or
other trustee.

When execu-
tor, &e,, not re-
quired to file d
affidavit.

(a) The instrument on its' face ‘must be such as to fasten a liability on the
defendant before he is to deny its genuineness or to set up matter of defence.
Wall v.-Dovey [D. C. Phila.], 60 St. R. 213, The judgment by default not
heink according to the course of the common law is only to be given in the
cases authorized by the statute (g.v. Purd. Dig. 495 (8); 1165, I11.), Feist v.
Prince [Schuyl.], 2 Leg. Chron. 135; Dewary v. Masser (Northum.J, 40 St. R.
302; Ringwalt v. Brindle {Cum.,], 69 Ibid. 1. See note (e)finfra. Cotitracts ..

**and instruments not within the statute, see Common Pleds Aphendix
‘A ’

(8) Compare Woodwgli-v. Bluff Mining Co. [D. C. AlL],
& Son v, Duncan [C. P. 2, All], 76 Ibid. 395. . s

(c) This does not'mean « attached to.” Hossler v. Hartman E,YSEK],Q\? S =~
R. 53. ~ oo

(d) Thecopy is notice of the subjectof the suit and whether the same iéw
within the rule., If it is not filed, op being ffled does, not 'show a,contract ¥of
the payment of money, judgment cannot be eniered by default. Knapp v. 0il
Co. [C. P. AILT, 68 8t. R. 185. Any step necessary to fx linbility oh g maker;
drawer or indorser being]presumed tohave-been tdken need not *Be Bvorfed.

, McConeghy v. Kirk [D. C. Phila.J; 8. Ibid. 200 Sleeper &.-Doug‘ligrty, [D. C.
" Phila.], 8 Wh. 177. See, farther, Common I(’irp s Appendix B., .

The plaintiff in his avérments is restzicte 'f% a statethent of ‘his claim angd
his title to sué on the instrument. The'Bétter Practice dods not permit bhimj;d
allege facts defors in the abserice of which recovery wbuld be in'lf)dséible.l Iipe
kol v. Brown [D. C.,Phila.1, 30 St. R.4504 ; Montour Iron €q.,v. Coletnpn [D.
.G, .;Ehilp.‘], 31 Ibid. 80 ; Hunter v. Reilly(['Be;ksL_\% Ibid. 509 3, MeConeghy v.
Kirk, supra: ) N

25 St. R, 365; Barr

(e) Such e’ntﬁes’ in books-of driginal exdtry as Would“be competent té go to'a
jury s evidencd of plaifitifi's claim. Wall v.- Dovey [D. . ‘Phila.T; 60 St. R.
212, Wh@f axé nof such entries, see Common Pleas Appendix C., e

(}') -‘I“his' depehds upgn the cause, pot the form, of action:tBarr § Son v. Dun.
can [C ]:’.';2;, A11.,76'St. R.395." Tt 16 interlécutory oniy where the stfin is un®

" (24)

-
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RULES OF THE COURTS OF COMMON PLEAS. r’g

cortain. -Sellers v. Burk [C. P. Phila.], 47 Ibid. 344 1t will be opened on
promptapplication and the showing of an excnsable reason for apparent lathes,.
with oath to a good defence. Gump's Appeal [Bed.], 65 Ibid. 476; Wilson v. )
Hages [Lan.], 18 Ibid. 354. See Rule 90 page 39.
(9) Defendant has all of the last day., Duncan v. Bell § Co. [Blair], 28 St.
R. 516, In a proper case the time will bd extended, or as against the defend-
ant judgment will be indefinitely suspegded. Lord ». Ocean Bank [D. C.
Phila.], 20 Ibid. 384. The affidavit will bagin time if filed befdre the motion
for judgment. Gfillespie V. Smith [D. O. Phila.], 13 Ibid. 65. After judgment
against husband by default & separate rule must be enteredl against the wife.
Eisenbery v. Negus et uz. [C. P. 8, Phila], 2 Wy N, C. 445.
(%) When some other, see Rule 13, page 12. |
(1) 1t must state whether*to the whole or to'd part of the claim. Rule 11, ‘1
page 10. On insufficiency, see Rule 12, page 1. ;

(j) See Purd. Dig. 496-7, pl. 14-20. : 4

(k) In the ordinary chse he was a stzanger to the transaction. Should he |
file an affidavit on information and belief, judgment for insufficiency will not
be entered against him. Seymour v. Hubert [C.P. 1, Phila.], 83 St, R. 346.» o
‘Widow or heir need not. Stadelman v. Penn. Co. [C. P. 2,,Phila.], 6 ¥V. N. ,'""
C. 134, Nor committee of & lunatic. Alexander v. Ticknor[D. C. Phila.], 4
1 Phila. 120. Nor an infant, Reed v. Bush [C. P. Phila.], 5 Bin. 455, But aﬁ
a guardian must, on behalf of his ward. Chariton v. Allegheny, City [C. P. "
AlL], 1 Grant, 208. A municipal corporation need not. Act 26 March, 1858, .y
2 8, Purd. Dig. 1165, pl. 9. - 4

The Blair county rule includes a policy of insurance. Lycoming Ins. Co. v. s 3, Iy
Dickinson [S. C.],4 W. N, C. 271. On rule in Clinton county, see Iarthaus, *
v. Coal Go~{8.7C.], 1 Ibid, 366. Time, under rules in, general and rule in & 1
Schuylkill county in particular, see MecPhilips ¥. Ins. Co., 2 Leg. Chron. 968. z‘:ﬁ

N % . “ A
10n .the origin (Sept. 11, 1795) and .growthrof this’ practice,:see Sellers v. ’g
Burk [C.;P. Phila.], 47 St. R. 844; Clark v, Dotter [D. C. Phila.], 54 Ibid. “a_ 5

El

215; Detmold V. Coal Co. [U. 8. Dr ¢, E.D. Pa.],8 W. N, C. 867, note, &g

On thé various acts’of Assembly, see Purd, Dig. 495 pl. 18-20; Ibid. 1165, 1, R
and notes palso JFeist v. Prindé [Schuyl.], 1 Leg. Chroy. 135. The court by rule o
alore could require ah affid4vit of defence. Hogg v.,Qharlton [D. C All], 25 -

St. R. 200; Harres v. Commontealth [C. P..Phila.],’83 Ibid. 416.

Such rule, or Act, is constitutional. Hojfman v. Locke [Berks] 19 St. ‘R 57;

Lord v. Ocgan Bank [D. C. Phila.], 20 Ibid. 384; Lairnence v. Borm [C. P. s
1,» Phila.], 86" Ibid. ;5. c. 5 W.N.C.187. It prevents delay of justice ol
through-false defences. Wilson v. Hayes [Lan.], 18 St. R. 854; Bloomer v. Reed
{D. C. AlL], 22 Ibid. 51. But the practice.is it derogation of "the, right of trial
by j‘in‘;: and every rule and statute ofi,the subject is to receive a strict construc;’
tioni. Yates,y. Borough of Meadville [Craw.], 66 Tvid. 2f;, Wall v. Dovey [D.
C. Phila.] f60°Tbid. 212; Boasv. Nagle [Dauph.},88. & R.250., Thg procedure,
too, being somewhat summary, plajntiff must comply with &very requirgment.
Knapp_v. 0it Co. [C; P. All], 63 St. R. 185. Seé i}wther, Rule 12, dote 1,
page 11. -

p 25)
# )
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10 RBULES -OF THE COURTS OF COMMON PLEAS.

RULE 10.(a)

ap Ifegdaf‘;%‘;g In appeals from Justices, the plaintiff shall file with or
Justice. before his declaration an affidavit setting forth the na-

ture of his claim, a statement of the facts upon which

he relies to recover, and the amount he believes to be
due from, the defendant ; and unless the defendant shall
Withi!;%{ﬁ'{ys after notice thereof file an affidavit set-
ting forth specifically and at length the nature and char-
acter of his defence, the plaintiff shall be entitled ‘to
Judgment. If the plaintiff neglects to comply with this
rule, j udgment(b) of non, pros. shall be entered against
him by the prothonotary.

i o (a) The court may make a rule like this, Lioyd v. Tondy [S.C,c. P 1,

Phila.], 4 W. N. C. 225. On the rule of 1838 in Dauphin county, see Run-
dell v. Keeler, 7 W. 237.

(0) A default not taken sec. reg. will be set aside. Saylor v. Norris [Schuyl.],
2 Leg. Chron. 231. And ses Feistv. Prince [Schuyl.], 1 Ibid. 135. ~

oy . RULE 11.(a)

&, L ‘
TN % b ‘ .’
s TS Afdavis o In all cases where an affidavit of defence 1s required

0] defence to whole . . .
g OFPOTtof elaim by these rules, it shall state whether the defence is'to

s B the whole or to only a part of the plaintiff’s claim, and

“_i

A
‘;. {“:‘ if only to a part, it shall state to what part, and-in such
(:;;‘ o case the plaintiff [may proteed to trial for his whole
£ s B ;~p;{§i%‘§§2,ﬁi£ﬁf claim, or at hig option tak‘e ‘Judgment _goy the.pért not
: Srecie to stats denied, i::or'[or] admitted by the.defeiidant, which shall
#ox, be final for the burposes.of lien and exdcution, but shall
L not be a bar to the recovery of the residue of his‘ c]ai_m 5

Provided he shall state in his precipe for said j udgmeht,

that he declines to accept the same in. full satisfaction of

his claim and elects to proceed forthe balance ; other-

wise he shall be barred from further proceedings, an\d

Costs*on frit.821d j udgment shall be taken as final. If ihe plaintiff

Zpant dengea " takes such a Judgment, and proceeds for the residue of
a7 , his clajim and fails to Yecover, in addition to the amount
for *wheeh he has taken Jjudgment, he shall pay ‘all

(26)

—x
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RULES OF THE COURTS OF COMMON PLEAS. 11

costs(b) accruing in such action subsequent to the taking 5\
of said judgment.

(a) This rule is valid. The first judgment ig interlocutory except. for pur-
poses of execution. Coleman v. Nantz [D. C. All], 68 St. R. 178 ; Russell v.
Archer [Ven.], 76 Ibid. 473. See M’ Kinney v. Mitchell [Union], 4 W. & 5.
25; Brazier v. Banning [D. C. Phila.], 20 St. R. 345,

(0) See Rule 67, page 30.

RULE 12.
When the plaintiff(a) considers an affidavit of.defence | Rule for ih-

- sufficiency in
insufficient,(b) he may enter a rule of course on defendant gfidavit of de-

to show cause why judgment should not be entered for’
want of a sufficient affidavit of defence, and at the same
time he shall specify in writing wherein the affidavit is
insufficient ; and at any time before the rule is regularly Supplemental
called for argument, but not after, unless for special T
cause shown, the defendant may file.a supplemental-affi-
davit of which he shall notify the plaintiff’s attorpey:;

but no rule shall be called for argument unless the! Arguhent o
plaintiff shall have given defendant’s attorney five days’ Hooto bo given.

notice in writing of the taking of said rule.
, ot e

(@) Plaintiff must have complied with® all the requirements of the affidavit
of claim rule, otherwise a judgment given him will be.reversed although the de-
‘fence be insafficient. Gottman v. Shoemaker [Craw.], 86 St. R.31; 5. ¢, 5 W
N. C. 881.- g . e

(5) On the question ot alleged insufficiency the court draws the conclusion of
the law upon the facts set ous in the affidavit. Stizt v. Garrett'[]ﬁ. C. 'Phila.‘.]7
3 Wh. 281 ; Comly v. Bryan [D. C. Phila.], 5 Ibid. 261; Marsh v. Marshali

[Erie], 63 St. R. 396.
Far the purposes of a hearing the affidavit must be taken as absolutely true
sr~Bnd.cgnnot be con.tradictéd even by a record. Feustyv. Fell [C.P. 2, Phila/j,
6 W.'N.0U.48. A principal test of sufficiency is to copsider the affidavit as
a plea in substance divested of all formal or techinical parts. Kirkpatrick v.
Wensel [Schuyl.], 2 Leg. Chron. 303. )

Tt is sufficient to set forth—1, the necessary elements of a good defence,
Selden v. Neemes, [C.P. AlL], 43 St. R. 421 ;—2, specifically and at length such
facte as will warrant the logal inference of a full and legal defence, Bryar Y.
Harrison, [D. ¢. All.], 37 Ibid. 288 ;—8, such facts as if proved before a jury
would :constitute a good prima facie defence, Mel}or v. Negley, [D.;C. All], 1
Pitts. 110 ;—4, facts showing a solid ( yalid ?) défence which can probably be
established, Leibersperger v. Reading Bank, fBerks (and _Phila.)], 30 St. R




i‘

12 .« RULES OF THE COURTS OF COMMON PLEAS. -

B8L;—5, a prima Jacie good and valid defence, Chartiers R. R. Cv. v. Hodgens,
[Wash.], 77 Ibid. 187;—86, a substantially good defence, Thompson v. Clark,
{Erie], 56 1bid. 33.

The fatts are to be averred with reasonable precision. Bronson v. Silverman,
[Craw.], 77 St. R. 94. Need not meet every objection which fine critical skill
may deduce, Leibersperger v. Reading Bank, Supra; nor state the mayner nor
the evidence by which the facts will be proved. Bronson v. Silverman, supra.

MeMurtrie [D. O. Phila.], 77 8t. R. 883. But no essential fact is to be left to
inference, Peck v. Jones [C. . AlL], 70 Ibid. 83: because what is not said is
taken net to exist. Lord v. Ocean Bank [D. C. Phila. ], 20 Ibid. 884. Ana
(when justifiable) inferences and intendments are not to be pressed beyond the
ordinary meaning of the terms employed, Marsh v. Marshall [Erie], 53 Tbid.
396 : inasmuch as a party swearing in bis own cause is presumed to swear as
hard as he can with a good conscience. Selden v. Neemes [C. P. All.], 43 Thid, 421.

On waiver of right to judgment see O’ Neal v. Rupp [D. C. All.], 22 St. R.
395. A married woman need not allege more than coverture and that the
credit given was vot for necessaries, Imhof v. Brown [D. C. Phila.], 30 Ibid.
604. A defence on the ground of fraud must show in what facts the alleged
fraud consisted. Sterling v. Ins. Co. (D. C. All], 82 Ibid. 76; Reamer v. Bell
[C. P. 2, AlL], 79 Ibid. 292, .

Error lies for refusal to’enter judgment on alleged insufficiency. Act 18
April, 1874, 1. P.L. 64. This Act is intended to reach only clear cases of
error in law. Grifith v, Sitgreaves [S. C., Northamp.], 2'W. N. C- 707,

3

3
RULE 13.
. \ ~
Aidavits, by A affidavits required by these rules may be.made by.

gfd%.';qu]?gs‘Jng the, partp or his agent.(a) ’A!_f “ficts' and statéinpntsu
o statad, ficw. whxzh are within affignt’s _knovel"edge shall be sworn qr
affirmed to be true, and all other facts and.stajements

hall be sworn or affirmed-to be true, as affiant is in-

formed and believes, and expects to be able to proye-onF .

he trial of the cause.() )

(@) The practice at some courts is to require the defendint himtelf; to maXe
his affidavit of lefence unless ‘cause is shown why he cannot, the s'uﬂiciency of
which cause is a matter for the judgm'ent of the court. City v.\Pevine [C. Px2,

- Phila.], L.'W. N. O. 358. Necessary absence, of illness} is sufficient. Clymer

v. Fitler [C. P. 4, Phila,], Id. 626 ; Burkhart v. Parker [Bea.], 6 W. & S. 480.

To prevent judgment by.default a stranger who is interested may make an
affidavit of defence. Hunter v. Reilley [Berks], 86 St. R. 509. Affiant’s in-
terest as stranger, agent or pfincipa), must appear. Blew v. Schock[8.4C.,

s
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Schayl], 1 W. N. C. 612. An attorney cannot makeit on information from

his client, Crine v. Wallace [S. ©., Schuyl.], Id: 298; but he may, to take out a

writ of error to the Supreme court, Act 11 June, 1832, § 8, Purd. Dig. 604, pl.

. 13; or, to take an appeal to the same court, or a certiorari to the Common
Pleas or Quarter Sessions on a justice’s record. Act 27 March, 1833, 3 2. Purd.
Dig. 604, pl. 14. .

. (b) When defendant avers facts on information and belief he must add that
[ he expects to be able toprove them, or set out specifically the source of his in-
formation or the faets themselves upon which his belief, rests. Black v. Hal-
stead [ Northamp.], 39 St R. 64 ; Thompson v. Clark [Erie], 56 Ibid. 33. This
affords a presumption that proof can be made. Clarion Bank v. Gregg [Clar.],
79 Ibid. 384 ; Renzor v. Supplee [D. C. Phila.j, 81 Ibid. 180. Positive aver-
!_ ment of truth is enough. Eyre v. Yohe [D. C. Phila.] 67 Ibid. 477 ; Moeck v.
Littell [C. P. 2, All], 82 Ibid. 854.

¥ | ARBITRATION ‘AND AWARD.
RULE 14.

If arbitrators are not chosen at the time specified in

" Striking off
i the rule, the prothonotary shall strike off the tule at

1

L)

ill

rule,
the cost of the party taking it out unless the parties
otherwise agree.

N " RULE 1s.

No exception to an award of arbitrators will be con- Excepting to

sidered,.unless filed within twenty days after the award

P is filed ang verified by affidavit as to facts not appear-
l ing on the record.(a)

1Additional .terms to those prescribed by statute for exercising the right
of arBitratidrﬁ cannot ‘bedmposed by rule. Hickernell v. Carlisle Bank [Cum.],
J 62 St. R.146. Nor can defendant enter a rule of reference before e has filed
his affidavit of defence. Aect 14 May, 1874, P. L. 169.
] TIrrégularities in appointing arbitrators, or in their proceedings, when appar-
ent on the record, may be corrected by a writ of error, but those which are
made by extrinsig proof cart be corrected only by the codttibelow. Wilcoz v,
Payne [8. C.,Erie], 19 (N. 8.) Pitts. L. J. 67. - e *
f Until the arbitrators are appeinted it must,appear by the record ‘thé‘té every~

and need not be reduced to writing. Id.

5 (29)

thing is regular ; but after they are ap;iointe{l, the proéee&‘lhgs are out of gourt
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(a) Every presumption is made in favor of the award unless flagrant error
appears in the record. Wilcox v. Payne, supra.

RULE 16.

Bailin appeal  In appeals from awards, if, within the time allowed
from award, ex- o . . .
Septing and jus- by the Act, bail is entered which the appellet? deems in-

,sufficient, he may, within ten days after the fime allow-
ed for appeal, give the appellant or his attorney written
notice(a) that he excepts to the bail : whereupon the
appellant shall, within ten days after such notice, jus-
tify the bail before the prothonotary, giving the appel-
lee or his attorney twenty-four hours’ notice ; in default
whereof, the bail shall be deemed insufficient, and, on
motion, the appeal shall be dismissed.

(a) Decisions under old rules, see Barry v. Randolph [C. P. Phila.], 8 Bin.
277; Shelborne v. Eneu [C. P. Phila.], 1 Bro. 137.

ARGUMENTS.

RULE 17, B

Argument-list.  A]l rules to show cau:e and all other matteérs involy-
ing argument, or yequiring” special examination by the
Court, shall be entered on the argument-list and will
not be heard until so entered.(a) -

(a) 1t is not a matter of right W;'th a party that his case be heard f)x a full
benchs One member of a bench may hear and dispose ,of & rulg gra'.’gte‘d by
anotHer member. Commonwealél v. MeAnany [Q]S. Philai] -8, Brews. é92k

P
RULE 8. A B
i

Rulesto show  All rules to show cause, unless. othersise ordered
cause, when re- pt

turnable. Writ- shall be returnable on Saturday of ‘the succeeding week,
tenp notice :

when. "at 10-o’clock, A. M. If the party ‘%:o shoyw cause haye
no atforney of record af least five days’ written notice
(30) b
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shall be served upon him, and proof thereof filed be-
fore the hearing. If he have an attorney of recprd
(except.in rules to show cause why judgment should mot . = . ..
be entered for want of a sufficient affidavit of defence),(a) fumericist: no-
entry on the argument-list for ten, days shall be con-
sidered notice, unless personal notice to the attorney is

specially directed by the Court.
(a) See Rule 12, page 11.

RULE 1g.

When the time to which any rule is returnable shall g earing o

have expired, either party may call the same for argu- tice.

ment on Saturday after the ordinary Saturday routine

or current business is disposed of; provided the fore-

going rules have been complied with, and five days’

written notice that the cause will be called for, hearing

at said time shall have been given the other party or

his attorney, where there is an attorney of record, evi-

dence of which notice shall be filed'in the case.

RULE 20,

- In all cases of the argument of éxcepfions to the re- Brief of argur
A o nment, when and
ports of anditors or masters, and in all other cases when what. P
Tequired, the attorneys of the respective parties shall
furnish “the Court with . brief setting forth the syb-
stance of the case, the points in controversy, and the
authorities on questions of law, and no case falling
within this rule will be determined till the same be
done. ' -

RULE 2r1.(a)

Arguments of coupsel shall not exceed the following gulg{;llg of ar-
limits In cases on the argument-list, 30 minutes on
each side ; in the trial of causes before a jury, one hour
on each side to the jury; to the Court on the law of -
the case, 10 minutes on each side; and on questions of

(31)
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evidence during the progress of the trial, 5 minutés on
each side; provided that the Court, when deemed
necessary, may either enlarge or shorten the time.
anyhoto begin  Qp the hearing of rules to show cause of action or
to dissolve attachments, the party who is to show cause
shall begin and conclude; in all other cases the party

- who obtains the rule shall begin and conclude.

{@) The establishment and enforcement of rules limiting the arguments of
counsel to a certain time are matters resting in the sound discretion of the
court, and unless it should appear that injustice has thereby been done, they

form no ground of appeal. Lynch v. State, 9 Ind. 541; People v. Chew, 6 )
Cal. 636,

ATTACHMENTS.
RULE 2za2.

Sate of prop-  No order ghall be made for the sale of property seized

erty on foreign . Y o e

attachment. ~ on foreign attachment-unless the plaintiff, or some other
person acquainted with the circumstances, shall make
affidavit that the debt or demand is just, and unless it
be made to appear to the Court that the property at-
tached is of a perishable nature, or that from other
causes it should be converted into money ; and the Court
will make special order for the temporary disposition of
the proceeds by investment or otherwise, =~ '

.

. RULE 23"

-

) . . . ’ L} ¢
Bailto dissolve  Bail to dissolve (2) an attachment shall not be enteregd
attachment, . T

Notice, unless twenty-four hours’ notice has been given to t}fe
attaching creditor or his attorney, specifying the names,

i 1¢The said courts’”” (Common Pleas, Or{)hans’, *Quarter Sessions, Oyer

* and Terminer and General Jail Delivery in the county of Allegheny), ‘¢ shall
%. have full power and authority to make, establish.anid enforce such rules-and

q .; regulations as in their opinion may be necessary to regulate and compel the

| return of all attachments and other processes issued by said cburts. Ael 22
|

March, 1866, 3 4, P. L. 21k~ 2 &
-~ P
s (32)
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residences and calling of the pérsons to be offered as
bail.

(a) Seo Act 5 April, 1872, Purd. Dig. 642, pl. 43; 721, pl. 25-28.

RULE 24.

At any time after the return of soire facias against. Iuterrogatorics ©

. . g . . S and answers in
the garnishee, the plaintiff may file interrogatories in the aitachment.

prothonotary’s office, and enter a rule(a) of course for the
garnishee to answer() on or before a day to be named,
not less than ten days from the time of serving notice
of the rule and a copy of the interrogatories.

(@) This is a matter of right. The rule is authorizéd by Act 18 June, 1836,
3 56, Purd. Dig. 719, pl. 17. Dougherty v. Thayer [Elk], 78 St. R. 172. Contrs,
Ringwalt v. Brindle [Cum.], 69 Ibid. 61.

(b) The answer is to be construed less strictly than an affidavit of defence.
Allegheny Savings Bank v. Meyer [C. P. All], 59 St. R. 361. The affidavit of
defence law does not extend to an attachment in execation. Carter v. Wallace
[D. C. Phila.], 9 Phila. 221.

-

Ve

RULE 2.

If the plaintiff. on the trial obtains judgment against Coss in at-

. i ent, when

the garnishee for a‘greater sum than the answer to thefgarnishee to
interrogatories adniitted to be ih his hands, the gar-

nishee shall pay the costs.

RULE 26.

Attachments in execution may be made returnable at  Exccution at-
. . . ment.,
uny return day as writs of summons, and interrogatories Return day.
. o . R . i . Interrogato-
may be'filed and served on the garnishee as’m foreign ries.

attachment.

RULE 27.

If the plaintiff in an execution attachment does not, Caseinattach.

. . me 88
within three caléndarsmonths from the return day ofat Plaintifs
his writ, rule the garnishee to answer or put the case at

(33)

costs, when.

*
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issue; or, in foreign attachment, within the same time
after judgment, does not issue a scire Jacias, or does not,
within a like period of time after the return day of the
scire facias, rule the garnishee to answer or put the
case at issue,’ the Court on motion will, if no sufficient
cause be shown to the contrary, order the attachment to-
be dissolved at plaintiff’s cost.

3

ATTACHMENT OF VESSELS.
RULE 28.

Defendant to  If' the defendant appears he shall file his answer to

answer in ten

days, or decree. plaintiff’s libel within ten days after the return day. If
he makes default the Court will proceed ex parte and
pronounce the proper decree. 1

. RULE 29.
Answerin at-  When another party is admitted by petition he shall

tachment of ves- . . . 1 -yt
felvhenanother serve a copy of his libel or claim, on the defendafit or

intervenes. . . ¢ .
his attotney, and the defendant shall, file his answer
thereto in ten days thergafter ; bt the Court may enlarge
the time for answering on sufficiént cause shown. .

- - E ‘
RULI?' ~30; -

Afidavits in -~ No claim or answer shall be filed unléss it is. verified
attachment of

vessel. by the affidavit of the party or his agent.

X

RULE, 31. !

-

anpacepting to - Withinr ten days after filing the answer or claim the
tachment of ves- lilsellant. may file exceptions thereto for insufficiency or
¢ irrelevant matter; a copy of which exceptions_shall be.

(34)
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served on defendant’s counsel, and the exceptions shall
be placed immediately on the argument-list.

RULE 32.

Any party may propound interrogatories to any other Interrogatories
& inattachment of

party within twenty days after the answer is filed and per- vessel, time for.

fected ; a copy of which ‘interrogatories shall be served

on the attorney of the party by whom they are to be

answered. If he object to the interrogatories he shall Objecting to.

notify the party serving the same, and they shall be

submitted to the judge for his allowance. The interrog- Anowance of.

atories allowed shall be filed with the prothonotary and Notice.

notice thereof given; and the party shall file his an- “Answers.

swers thereto in ten days after such notice,—in default

whereof, if libellant, the libel shall be dismissed ; if de-

fendant, the answer shall be treated as a nulity.

RULE 33.
Aaswers to interrogatories may be excepted to in the Excepting to
. . answers In  &t-
same manner as answers to libels or claims. tachmentof vor-
sel.
RULE 34.

At any time before the hearing of the cause the de- Tenderincourt
fendant may bring into Court such sum or sums of vessels !
money as he may admit to be due, together with the
costs acerued to that time, which the opposite partly ‘
may accept or refuse ; and if he refuse, he shall pay all ; Sffect of re-
subsequent, costs unless he recovers a sum greater than

that already tendered. .

-

(35)
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ATTORNEYS!

RULE 3s.
]

Registration. Tt shall be the duty of every attorney of the Court
to register with the prothonotary the name, age, and
place of residence of every person studying law under
his direction, and the term of study shall be cotaputed

examaminary foom such registration. But no person shall be .regis-
tered as a student at law until he shall have undergone
an examination by the Board of Examiners on therele-
ments of the Latin language and all the branches of a
thorough English education, including algebra, géome-
try and natural sciences, or fair equivalents therefor;. and

Certificate.  he shall produce ang file with the prothonotary =a cer-
tificate signed by the majority of the Boatd; that,he'is
sufficiently prepared and qualified to commende the study
of the law and that they have received satisfactory evi-
dence of his good moral character. The applicant shall

Notice, give at least one wegk’s notice to the secretary of said
Board of his desire to be examined Preparatory.to:regis~
tration,

RULE 36,

Conditions of  N'o person shall Je admitfed_to practice as an attorney

v ddmission to

Piactice us anof this Court except upon tﬁfe“fo]lowing conditiond.

ath . . - :
! c(:':?zzynship. Ist. He shall be a citizen of the United st‘a’ﬁes'7 dnd
- § N L7

Age. of full age. -

Notice. 2d. Every students applying” for admissign «to prictite
as an attorney in this Court, shall first cauSe‘JX}btlj’ce:fo;
be published in the Pittsburghi Lroar, J OURN AT, of*hig;

Intention to make such application, for one Week' prior
to his examination by the Board of Examiners, whiclf

. . - td
Botice shall set forth the name of*the applicant, in whose, ?

T e e - - - =
14ct 14 Aprfl’ 1834, 4 68, empowers the Court,to muke rules’ om thise sub-
Jeet, and ¢ 69 prescribes the form of the oath to be administered to ﬁnypérsonag
presented for admission to the bar. Purd. Dig. 99, pl. 2, 3. R T

» -

'y

(36) w
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office he has-studied, and at what time he will apply to
be admitted.

3d. He shall have served a regular clerkship in the Clerkship.
office and shal] have studied ynder the direction of an
attorney or judge of this Court, or some other court of
this commonwealth, for three years,“or _pursued the
study of law in some law school of good repute,“or, Lav school.
after being of full age, he shall have purSued his studies
diligently in the office of some practicing #ttorney of
Allegheny county, or a judge of this Court, for the
term of two years. Provided, that a course of study
in any law school of good repute shall be deemed efuiv-
alent to a like term of study in the office of an attorney
or judge. ’

4th. He shall have undergone an examination by a _ZIinal examin-
Board of Examiners appointed by the Court, on the
principles and plactlce of law and cquity¥and shall pro-
duce and file with the prothonotary at the time his ad-
mission is moved for, a certificate signed by all the certificate.
Examiners who were present at his exammatlon Haﬁ
he is sufficiently qualified for admission to the bar and
that they have received satisfactory evidence of his good
inoral character. And every such examination shall Written ques-
consist partly of written questions to be answered in
writing by the student, which questions and answers
shral~be reported to the Court.

S

oh RULE 37:

Excepﬁ”v?rhén otherwise specially ordered, no person Admission of

member of

admitted to practme in other courts of this or other another har.
States, skall be admitted to praetice in this Court
until he shall have -appeared before the- “Board of Ex-
atfiiners and produced a certificate signed by al] the Certificate.
Examiners present at his examination, -that they have
received satisfactory e\ndencefof his moral character and
professional quahﬁcatlons mcludmg atdeast two years’
diligent study or practice of the law, and recommendipg,

’ 6 (37),
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ungicein wri- his admission to the bar. And written notice of his

intention to apply: for such admission shall be given to

? the Board at least two weeks prior to such application ;

and with said notice the applicant shall also produce

Certificate.  and deliver to the Examiners a certificate of the presi-

dent judge of the court wherein he last practiced of

his good moral character, and of the length of time he

pinouee in the practiced therein. Provided, however, that noticé shail

ittsburgh Le-

oatJourNar. be given by publication as in the case of students apply-

ing for admission ; and provided Jurther, that this rule

gigpetial admis. shall not apply to attorneys of éther courts seeking to
be admitted in this Court for special cases.

RULE 38.

apreementsof  The agreements of the attorneys of this Court touch-

) ing the business of this Court shall be in writing;
otherwise they will be considered of no validity,,

Motion for A1l motions for general admission to the -bar shall be

general admis-

sionto thehar. ymade by members of the Board of Examiners.

AUDITORS.
RULE"30. n

Of;'kuxgzgli)f.tment In cases where.i'ﬁ ajipea.rs tobe necessary, the Court,

on application of any party interested, will appoifit’ am.

auditor ; but jn casés where exceptions may Be filed, o

auditor shall be appointed until the*time for doirg so

has elapsed, nor will any agreement of parties for-the

+ appointment of an auditor be regarded, unless an affi-

davit is filed therewith, stating tHat those who- signed

the agreement, by themselves or attorneys, représent all
the parties interested.

(88)

- *4*~\”§~\

wk



PR—

T i
=

- —

y —

RULES OF THE COURTS OF COMMON PLEAS. 23

RULE 40. ¥

If no satisfactory cause for the delay is shown, the Vacating ap-
. . . .pointmentofau-
Court will vacate the appointment of any auditor whose ditor.
report is not filed within sixty days after his appoint-
ment, on motion for that purpose being made by any
party in interest.

RULE 41.

When an auditor is appointed, he shall assign a time _ Duties of an-
. . ditor.

and place for hearing, and proceed without delay except .

for sufficient cause; He shall keep and return regular

minutes of his proceedings, showing his different sessiofs

and their extent, and the cause of delay, if any, 80 that

the Court may adjust the amount to be allowed for fees ()

and expenses, and direct how and by whom* the-same

shall be paid.

(a) See Rule 7§, page 31.

. ~ RULE 42.

Ten days’ notice of the time and place of hearingifgog)cre:gging?r-
shall be given personally to all lien creditors, and others '
appearing to be interested, or. their attorneys, if residing
in the county.; all.others shall be notified by advertise-
ment published once a week for three consecutive weeks
in some newspaper in the city of Pittsburgh, the last of
which advertisements shall be published at least ten
days before the day.ofhearing.

RULE 43.

Where facts are controverted the auditor shall report _report of au-
his finding thereon (a) in concise form, after the manner i‘v}ﬁ%’t’.mcontm
of a special verdict, and shall also state concisely the
points, of law raised before him, with his opinion and
reasons therefor; and where an account or schedule of
distribution is necessary, it shall not be blended with
other parts.of the report, but stated separately in a form

(39)
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i
"5 convenient to be recorded. The testimony, documentary
o or-otherwise, shall be returned separately .and filed with
f) , 7 the report.

B (a) See Hindman’s Appeal [0. C. Wash.], 85 St. R. 466.

RULE 44.

Noticeof filing  After the .report is made out the auditor shall give
report of audit- . . ..
or, the parties terr days’ notice (a) of the day designated for
filing the same, and in the meantime they shall be al-
Exception to lowed access thereto ; and no exception to such report
et shall be received unless filed with the auditor before the
day so designated; and if exceptions are so filed, the.
yBe-examing- auditor shall re-examine the subject and amend: his re-
) port, if; in his opinion; the exceptions- are in whole or
in part well founded. -
(a) Bee Brennan's Estate, [O. C. Schuyl.], 65 St. R. 16.

RULE g4s.

o Snflemation The report, on being filed in the office, shall bamark-
ditor. ed confirmed nisi by the prothonotary, which confirma-
tion shall become absolute without further ord‘er", if no
objection thereto is made and noted on the chiord ,wii;hjn
ten.days ; and if objection is so made it’ s’Lha‘llE be t’reqte‘gl'
Exceptionto. a5 4 renewal of the exceptiops ﬁledvkgy*“g}*fe p:strtr’) pw;}itﬁ
the aunditor, .and the prothondtary shall sinin“l‘éﬁa'at’élx
qoncaringonar- enter the case on. the arg'v'l’n’n,ent-list, ahd on the' hearing
the party will be confined {0 tHese éxdeption’s; 'I*esgr\(f'q“g’@ !
Recommitting. ¢, the Court, however, the. powér of Teéo‘mfgitﬁing the,
report should justide require it. ” ’

Objection to.

3 RULE 46. , ¢ F

ro * x . by o )

gauestingan. It shall be the duty of any peusoir desiring.afisstie.

issue before au- . . . . *

@itr. " " under the acts of Assembly: relating to éxecutions, to
present his request’in writing to the auditor- within for-
ty-eight hours after the hearing of the'evidente hias been
concluded ; which request shall particularly set forth the
specific facts, in dispufe, on.which he founds his clainy 1

(40)

F
;

5 e MJ -!




RULES OF THE COURTS. OF COMMON) PLEAS. 25;

to dn issue, verified by affidavit; and it shall be- the
duty of the. auditor. forthwith to-report .the ‘same t6 the
Court.(a)

(a) See Purd. Dig. 656, pl. 108-9.

A ‘RULE 47.

The reports of auditors and masters shall be arranged, Recording of

¥

B ; . i{report of audit-
so that they may be recorded according to the act of or or master.
¢

Assembly.

x

.
- i

BAIL: L
RULE 48.

No .attorney, sheriff, or shetiff’s officer shall fbe ad- | Attorney
op ay . . . A ) e
mitted as bail in any'action depending in Court unlessail.

by leave of Court for special cause shown.

RULE 49.(a)

; :
1 i 1 1 ) In what torts
No bail shall be Ijequlr?d in actions of trespajss?'z‘n A e
~ grmis, trover and conversion, libel, slander, malicious
prosecution,conspiracy or false imprisonment, unless an
affidavit stating fully the cause of action be made and

issui 1 rit : : Allocatur for
filed before the issuing of the writ; and no capias ad i

respondendym. vequiring bai}-:fn,mdre than three hun-

dred dollars shall be issued, in any case, without.a gpe—
cial allocatur from the Court or ope of the judges. | T

(@) See Act 18 June, 1836, 2 85. Purd. Dig. 56, pl. 9.

Y

RULE 5o0.

The prothonotaiy,.and such of his. deputies as may Gommissioners
from time to time be.designated by the.'Colrt,shall be

Tbn power *to ‘make rules in general on this §t1i)3ecj;, see Act 18_June, 1836,
2+15. Purd. Dig. 46, pl. 29. ‘
(41) .

&
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" commissioners before whom bail may be taken and jus-.
tified, and they shall each have power to administer the
requisite oaths,

RULE 51,

rouggestion of  Suggestion of freehold for stay of execution shall be

effectual, effectual for that purpose, only when the same is in
writing and has attached thereto a description of the
premises, with a reference to the title and the record
thereof (if any), under which defendant holds, with an
affidavit by him, his agent or attorney, that he is pos-
sessed thereof in fee simple ; that the same is within the
county, worth at least the amount of the judgment or
the sum for which the plaintiff may be entitled to have
execution thereof, clear of all encumbrances. And upon
being filed the same shall be governed by the rules in
relation to bail for stay of execution,relative to_notice,
exceptions, etc., so far as the same may be applicable.

¢

RULE 3o.

Bailforstayof  Bail for stay of exécution shall be effectual for that
execution. e . .
purpose, when the plaintiff or his attorney is present at

Exceptionsto. the entry thereof and departs without filing ekceptionss—

or, when notice of such entry is given to the plaintiff or
his attorney and no ¢xceptions are filed within twventy-
four hours thereafter. If excéptions Hre filed, the défend-__

pstitying bnil ant shall, within ten days théreaftet; justify the s;;‘cgﬁfity
before the commissioner. of _bail, giving the jgl,ailfggﬁ' or
his attorney twenty-four hours’ notice thefecf. ™ )

i "4

RULE s53.

Eniries. o The presence of the plaintiff or his attorney at the

record in case . ie . .
of hail for stay. entry of the bail, or the proof ef notice to him that it

has been entered, as the casé may be, shall be noted on

stagrificate of 41, o record, and as soon as the time for filing exceptions-

(42),
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..
)
i..q

has elapsed, or the exceptions, if any, havé been dis- )
posed of, the prothonotary shall enter an order that the ’
execution be stayed and give a certificate thereof.

RULE 54.

Bail bonds in cases of attachment of vessels, may. be _Bail in attach-
. . . . ment of vessels.

approved by the commissioner of bail, in the same man-

ner and subject to the same rules as bail for stay of ex-

ecution.

RULE s55.

Bonds presented for approval shall have endorsed e Tdac to
thereon or attached thereto, an affidavit or affidavits curity.
showing the sufficiency of the bail or security for the
amount of the penalty, exclusive of all liabilities and :
exemm:ioné.

RULE 56.(a)

Twenty-four hours’ notice shall be given to the plain- Notice of ad-
. . T . .y ., ditlon, etc.,qfo
tiff or hixatforney of any intended addition, substitu- bail

tion or justification of bail; or when the defendant,

having been committed to prison, proposes to enter bail.

(@) See Purd. Dig. 48, pl. 42, 43,

BILLS OF EXCEPTION.

RULE 57.

No bill of “exceptions to the admission or rejection of When signed.
testimony will be signed, unless the Court has been dis-
tinetly called upon to note an exception at the time the
decision is made.(a)

(43)
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(a) The evxdence must be attached to the bill by a pro ut. Kdwardsv. Trecy
[Craw.], 62 St. R. 374, (879). And see Supreme Court Rule XXIV.

On the supervision of the stenographer’s notes by the judge who presides at
the trial, see second section of note to Supreme Court Rule XXTIT.

RULE 58.(a)

otidng point If, on the trial of the cause, the counsel on eitherside
the court. . wish the charge of the Court on any point or points of
law arising in the case, they shall be distinctly stated
in writing and delivered to the Court, and a copy

thereof to the opposite counsel.
(a) This rule is valid. Haines v. Stauffer [Lan.], 18 St. R. 541.

RULE 5.

pearaing point Such points shall be, written in a plain hand, and so
the court. framed that the answer(a) of the Court will be full,
direct and explicit by a simple affirmation or negﬁtlon\
(2) The answers are te be reduced to writing and to be read to the j jury. det
24 March, 1877, P. L. 38.

N .

, S
RULE 6o,

cnozcerting fo. Exceptions to the charge of the Court must. bé made
courl. immediately after the jury rétire;(g) and the party £X-
cepting shall, before the pendition of the verdict, state
distinetly, in erf’rng, the several matters to which he
excepts. Nogeneral exception to the whole charge will-
be sealed. *
(@) Otherwise the exceptions will ot be reviewed on error. McAdam's Ex'rs.
v. Stilwell [Montg.], 18 St. R. 90; Holden v. Cole [Brad.], 1 Ibid. 308.
See Supreme Coturrt ‘Rule «XXIII~

-
-

iy
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SHERIF®S INTERPLEADER RULES,
Under Actof May 26,1897,

RULE 133.

Applications under the Sherif’s Interpleader Act must be in
writing, verified by affidavit, setting forth facts necessary to
give the Court jurisdiction, and containing a schedule or other
sufficient description of the goods or chattels taken in execution;
whereupon & rule (a) will be granted on the claimant of the
goods and chattels and the plaintiff in the executicn to show
cause why an issue should not be framed to determine the owner-
ship of said goods and chattels; a copy of which rule shall be
gerved by the Sheriff on the parties, or their attorney.

RULE 134.

If the parties, or either of them, fail to appear and answer
tho rule under oath within five days after the service thereof, the
rule ghall be discharged; and if the defadlt is made by the plain-
tiff alone, the officer shall release the property claimed, otherwise
he shall proceed with the execution.

If both parties appear and answer as aforesaid, the Court
may discharge the rule and direct the officer to releaso tho prop-
erly; or order him to proceed with the, exccution; or make the
rule absolute and award an issue to determine whether the right
of property, in the goods and chattels claimed, is in tho claimant-
or not, or make such other order as the justice of the case may
require.

RULE 135.

1f rule js made sbsolute and issue awarded, the claimant
ghall be plaintiff, and all other parties shall be defendants;
and the claimant shall give bond to be approved by the Court,
in accordance with law.

RULE 136. )

. If the claimant fails to give bond and filé statement within
two Weeks after award of issue, a8 fequired by law, the claim-
ant shall be deemed to have abandoned all claim to the go0ds
levied on, and upon production of thé Prothonotary’s certificate,
showing such failure of claimant, t6 Sheriff shall proceed with
the execution.

If the claimant fails to give bond, but files his statement, s
required by law, upon production of the Prothonotary’s certifi-
cato of such fact, the Sheriff shall proceed with the execution
and pay the proceeds of the sale of the claimed goods into Court,
to await the determination of th‘gissue;

RULFF137.

Feigned issues shall be regula‘,rly{qhtered on the appearance
docket, and assoon as a plea is entered, shall be placed on the
issue docket as other causes.
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-

) CERTIORARL. S
RULE 6:.

No writ of certiorars shall be 4 supersedeas until ‘théseg;ggnﬂ super-
Prothorotary hds given a certificats that the party suing
out the same has entered approved bail for the amount
of the demand- and costs ; and the entry and approval
of such bail shall be in the same manner and subject to
the same rules as bail for stay of execution.

H

RULE 62,

%

Writs of certiorari shall be made returnable in thirty When writ of
. . certiorarsy '€=

days from the Issuing thereof, and shall be served, on turnable.
: : . . : Manner of ser-

the magistrate by the.plaintiff at Jeast twenty days be- vice.
-3 . H . 3

fore the retufn day ; and if no return is made on or

"before the return day, upon proof that the writ has been

seryed, a rule may be entered-by the protliono{tary on .

. & . el -
‘the magistiate, his proper representative or successor, as

the case mzy be, to niake return’ thereof imr}ngdiately,
and if Sueh rule is not complied with an attachment  Attachment,
. whnen.
may be issued. < o
. '
[ PLIEE 4
RULE 63, ’
"l
It shall be the duty of the plaintiff in error to cause orghurn of rec.
the recordsfo be returned, ang if he neglects for ten '
days aftér-the retirn day to take the, propér steps to
compel a return, the certiorar: shall be dismissed, of
coutse, by the prothonotary,

74 >

RULE -64.(a)

The plaintiff in error shall, within ten days after the r:ffﬁiﬁi?ﬁagf
return day, assigh specifically the errors upon.which he !
relies, afid ih defanlt theredf: the judgment beélow-ghall
‘be affirmed; of course, ‘by-the prothonotax:y. '

(@) Thié rule is valid. Snydér'v. Bachmar, [L4n.],88. & R. 336,

7 (45)
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Diminution

fuller return,

y ‘ . record in certior- N : X
! ey 2o for guooest a diminution of the record, founded upon affi-
i

RULES OF THE COURTS OF COMMON PLEAS,

RULE 6.
of  Within ten days after the return, either party may
.davit specifying the matters omitted or defective, and

apply for a rule on the. magistrate to make a fuller
return.

COSTS.

RULE 66.(a)

Socurity for  In cases where the plaintiff resides out of the State,
costs by non-

resident,

the defendant, upon filing a sufficient affidavit of deferce,
may 'have a rule, of course, on him to entér Security(b)
for costs within thirty days after notice, and -in‘ the
‘medntime proceedings-shall be stayed: and upon proof
of default filed ‘the prothonotary shall entef judgment
of non-suit. LT

In all.other cases, the defendant, after filifig ap affi-
davit of defence to the merits, may, for'dpebial thasons
assigned and supported by affidavit, -obtain a rule on.
the plaintiff to show cause why he should not give se-

Security, un-curity for costs, and."upon ‘the’ hearing of thé-rule'the

der rule for spe-

cial reason,

Court may make such order-as the spécial circurpstarices -
of the case may seem to réquire. ~ + h
e

LY I Py
(2) May by rule regulate the mode for showing that costs hayve been phid to

the end that

they draw interest. Baum v. Reed [J ¢.],"74 St.'R. 320:

(5) Under rule.in Dauphin county, see McForland v. Brown, 11 8, & R.121.

i RULE 6. SE AR

oyt

< ; s
Notice, vhen  “When a bill of costs exceeds twenty dollars, twenty-,

costs exceed

twenty dollars.

four’hours’ .notice of the time, of taxing the same, shall
be given to the opposite party or his attorney.
(46) :

&
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M RULE 68.

If the defendant in his affidavit admit a certain sum “Cos thJﬁlévga
L to be due, and offer to confess judgment for the same, ment refused.

i which is not accepted by the plaintiff, defendant shall

be entitled to recover costs subsequently aceruing, unless

o the plaintiff recovers a greater sum than the amount
N offered.(a)

(a) See Rule 11, page 10.

. RULE 6g.’

o - hl

All costs and fees shall. be: taxed in the first indtance Taxingtosts.
by the prothonotary, subject to an appeal t6 the Court Appeal.
at any time before the money is made and paid over:
Provided, that the appellant-shall file a specification of
the items -to which he objects and the grounds of-his
objection ; but .no suéh appeal shall stay proceedings
b= without a special. order of Court on sufficient cause
shown; and where the money is.made or, paid penc‘hng

Stay. 3

L the appeal; fhe amount in dispute shall remain in the
officer’s hands or be paid into Court to abide the event.
{.
i RULE 7o.

-~ The actual expenses of taking depositions, either on Ex pgnsel
“rile of Court or commission, shall be taxed and allowed tfon,

N as costs; but the amount shall not exceed twenty dollars;

in any case, unles§ specxally allowed by the Court for

sufficient cause showh.' ..

»

-~

——

%»\ RULE 71.

No amount will be fixed for the fees of any audifor, Fixing fes or
master or other person, whose compensation it shall be Raditor, master
the duty: of the Court to determine, without the parties
i in interest or their attorneys shall have filed a statement,

in writing of the amount they considered proper there-
| for, or such auditor,(a) master or other person, shall filean

’ ‘47
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affidavit stating the amount which he considers a rea-
sonable compensation for his services in the premises.

A reasonable amount for the services of artists ap-
pointed by the Court may be taxed and allowed as costs.

Costs for ser-
vices of artist.

(a) See further, Rule 41, page 23.

DAMAGES IN CASES WHERE PROPERTY IS TAKEN
FOR PUBLIC USE, &c.

RULE 72.

Jssue formed,

... On appeals from assessments of. damages for the tak-

ing, or for injuries arising out of the taking, of private
property for public use by municipal or other corpora~
tions, or 'by.individuals, the issue shall be formed as
follows : T
The party claiming damages shall be made plaintiff,
and the corporation or individual taking the land, the
Plaintitt’s defendant, and the plaintiff shall file a statement or
statement, ete.
declaration descrxblpg the land_or materials and value
thereof and averring his estate’ therein and his damages, ~
and any other mattep specxally directed by the Court to
p1eaDerexfx§1aan§ be tried. The defendant thereupon ‘shall filé his plea,
sions in defence. traversing such material allegatlons in tHe decla;,atxon as
A1
he intends to deny, and such as aré not so' tiaversed shall
be taken at the trial to be admitted.

Plaintiff and
defendant.

fy
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DEPOSITIONS.

RULE 73, ,

Rules to take the depositions of 'witnesses within the deg;ggigg.’;;‘;%
Stite, may be entered of course by the prothonotary, and ™* State.
the depositions may. be taken before any. person legal]y Whomay take.
authorized to administer oaths or affirmations, on ten wouice.
days’ notice..'(a)

(@) Arbona fide substantial compliance with therule as to notice is syflicient.
Kellum v. Smith [Bed.], 39 St. R. 241. Notice served on attorney, held good
in Smyder v. Wil¢ [Union], 16 Ibid. 69; Newlin v. Newlin [Del], 8 8. & R.
41 ;—not good, in Cumningham v. Jordan [Fay.], 1 St,R. 442; Nash v. Gil-
kherson [Montg.], 5 8. & R. 852; Travis v, Brown [Susg.], 48 St.4R. 1; Fleming
v. Beck [Arm.], 48 Ibid. 809; Grecy v. Bailee [Lan.],+16 S. & R. 126. Notice
t6 a party instead of his counsel, as required by rule, myst befobjected to within
reasonable time. Helfrich v. Stem [Leh.], 17 St. R. 143. , 'gijlf

On sufficiency of notice, see further, Voris v. Smith [Bed.], 18, 8. &*R.L@‘Z"i;;:i-h
Alezander%. Alezander [Miff.], 5 St. R. 277; Ives v. Niles [Tioga], 5 Watts, 323 ;
Thampson V. Milford [But.], 7 Tbid. 442,

On reasonableness of notice of time, see Carpenter v. Groff [Lan.], 58. & R.
162; Humibton v. McGuire [West.], 2 Ibid. 478; MecConnell v. MeCoy [C. P.
A1L7;7 Tbid. 228, Notice to take on.two cénsecutive days, held irregular in
Cuarmalt v. Post [Susq.]; 8 W. 406 ;—on thrge con’secutis:e‘ Jdays, held good in
Phillipi v."Brown [Som.], 2 St. R. 20.

On sufficient designafion of place in notice, see Selin v. Snyder [Union], 7 S.
& R. 166; Vickroy v. Skelley [Cam.], 14 Ibid. 8725 McCleary v. Sankey [Mer.],
4W. & S.113; Sample v. Robb [Miff.], 16 St. R. 805; Gibson v. Gibson [Law.],
20 Ibid. 9.

On waiver of defect in notice, see Selin v. Snyder, Vickroy v. Skelley, and
Helfrich v. Stem, supra. ; Barnett'v. School Directors [Jeff.], 6 W. & S. 46.

On manner of taking depositions, see Crossgrove 'v. Iimmelrich [Union],
5St, R. 203; Waugh v. Shank [Arm.], 20 Ibid. 130; Wright v. Waters [War.],
32 Tbid. 514; Piper v. White [ Cdm.],"56 St. R..90,

RULE 74. ‘

Rules may be entered of course by the prothonotiry _Deposition of

v Y oy . . . .Y witness ancient,

to take th&-depositjons of ancient, infirm ind going’ wit- infrm wnd. go-

nesses,-within hve'ﬁ {niles of the court house, on twenty- )

four hours; notjce, and on four days’ notice <in othér

parts of Allegheny county; provided, the party file an'

affidavit®of the fagts necessary to entitle him to spdh &
rule. . .

’ JCCN

-
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RULE 75.

Commissionto ~ Rules for a commission to take testimony out of the
take testimony

out of th State. Sfate may be entered ‘of course by the prothonotary,’and
the commission may be issued, after fifteen days’ no-
tice,(a) containing the commissioner’s name and a copy
of the interrogatories filed.(b)

() Fifteen full days. Van Amringe v. Ellntaker [D. C. Phila.], 4 St. R. 281.
On waiver of full notice, sea American Ins. Co. v. Francia [D. C. Phila.], 9
Ibid. 390.

(3) On the extent of commissioner’s powers, see Frank v. Colhoun [C. P.
1, AlL], 59 St. R. 881.

On designation of place where to be found, see Patterson v. Greenland [Fay.],
87 Ibid. 510.

On objecting to interrogatories, see Hill v. Caifield [C. P. 1, All.], 63 Ibid.
77. On. ﬁling cross-interrogatorles see Case v. Cushman [Susq.], 1 Ibid. 241.

On objecting to execution, see Syphers v. Mieghan [Greene], 22 Tbid. 125.

On returning commission, see’ Clark v. Bonford [Som.], 1d. 353.

V

S

r 1
]

RULE 76. -

qeiending depo- No deposition of a witness resident in Pennsylvania,
dence. and within the county of Allegheny, can be read in eyi-
dence unless the party offering it satisfy the Court .that

. a subpeena, has been taken out and'served ; dr that after
taking out a subpeena and reasonaple 1n1u1ry, the w1t—

ness could not be found, or that he is, at the {nme of

trial, not within'the State (@) ¢
(a) Seo Act’20 May, 1840, 7,5. Purd. Dig. 1170,,p1. 45.

- @ -
-

RULE 77.

Notice of re-  The prothonotary shall notify the respectivé attotneys

turn of commis-

sién to tako tes- of the retufn of a commission-yand dep0’§x€' ons oflfer”

timony. Depo-
ition Dot tak
;’nlggr;:‘sgogﬂ than those taken on ¢ommission shall be filed (@) and-no-

tice thereof given to the'oppositep “party ot his ‘é‘ti:oi'ﬁey'

swithin ten days after theyare taken and cértifiedjeor
they may be retained ‘and a true copy; with -the cerflﬁ-
cate and exhibits attached thereto, given-to the,opp8site

i e

¥

Ty
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party or his attorney within tey days; and all excep- Exceptionsto
. o . . deposition.

tions to depositions, whether taken on commission or

otherwise, shall be specified and filed within ten days

after the service of such notice or copy, and such excep-

tions shall be entered immediately on the argument-list

by the prothonotary and be disposed of before the trial

of the cause ; provided, in case the deposition is not filed i et 8¢

or a copy given to the opposite party or his attorney as

herein provided, the deposition shall not be read on the

trial except by or with the consent of such opposing

party or his counsel. No other objection to any depo- objection, at

sition, except as to the competency of witnesses or rele- "

vancy of the testimony, will be allowed on the trial.

(a) The ceurt will order the filing. Bennett v. Williams [Susq:], 67 St. R.
404, Effect on admissibility when filed within time and afterwards taken out
of office, Ross v. Barker [Bea.]. & ‘Watts, 891 ; Ankrim v. Sturges [Greene],
9°St. R.‘i’?ﬁ ' Dailey v. Greene [Union], 15 Ibid. 118.

Notice of.filing must be given. Fwing v. Alcorn [Law.], 40 Ibid. 492. An
excuse for want of notice, see Hagey v. Detweiler [Northamp.], 35 Tbid. 409.

RULE 78, .

The testimony of witnesses to be used on the hearing Testimony for
L] use under mo-

of rhotions and rules to show cause, shall- be taken, on tion, or rule.
reasonable notice, before any justice of the pea‘ce or, other
competent authority, and, if deemed necessary, a rule
for:the -purpose may be entered of course by'the pro-
thonotary on application of either party, dnd no wit- pnation
mess shall be exandined at the bar without special order ™"
of the Court.

i

’
-

DISTRIBUTION:
' RULE 70

Tt shiall be the duty of the officer or party distributing Record receipt
or paying out money in any manner connected with pro- out. =T
ceedings in Coutt, in all cases, to have a receipt for each

(51)
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item paid out entered on the appearance-docket in the
prothonotary’s office, or on the face of the proper record
of the lien or claim in whatever office it exists.

RULE 8o.

Distribution  If no appeal be taken within twenty days after final
under report or . . . .
decree. confirmation of a report, or entry of a decree, distributing

money, the money shall be paid over according to the

report or decree without further order.

DIVORCE: .

RULE 8r. .
Subpenain  All subpeenas in divorce shall be idsued‘thirty days
Return. before the return day and be made returnable on the

general return day of the term; if the first and second

oNotice by subpcenas are returned non est inventus, the notice by the
sheriff shall be of course and shall,coptain-the names of

the parties, and state whether for a divorce from the

bonds of matrimony, or for alimony, and shall, call on

the respondent to appear and agswer, on- the ﬁrst day of

the next ensuing term, and shall be pubhshed in some

newspaper of the connty. for four successive weeks, com-

mencing after. the return day- of the second rsﬁbpoena.

¥z parte pro- After the return day of such notice and proof of its-pub-
coodings. lication filed, the petitioner, if the respondent,doésnot
appear, may proceed«éx parte.

1To entitle a party to relief who bas failed to comply with the rules off
this subject, he must show :, 1. Tha't the application is made without unreasonay,
ble delay ; 2. That it is based upon surprise, haste, ignorance or, mistake ; 8,
That unless relief be given positive injury and injustice will be done; 4. That
o right has accrued to the other side whith it would be inequitable or unjust
to disturb.  Shdy v. Shdy [C. P. Phila.], 4 Leg. Gaz. 817. ‘Seé Magil's Ap-
péal, under Rule, 85, page 37.

Tn' no other class pf cases 1[3 it 80 much the duty of “the court to see t‘hdt no
injustice be done, Jd\

(52) ‘
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When the subpoena is returned ““served,” it shall be Return toser. X

. ’ . vice of subpéenn /
accompanied by an affidavit of the officer or person indivoree. ¥
serving the same, setting forth particularly how such 1
service was made and the time when the writ was served. "
And when returned n. e. i., it shall be accompanied by ;
the affidavit of the sheriff or officer in whose hands.the.
writ was placed for service, that he has made diligent

inquiry for the respondent and that he or she could mot

1
RULE '82. ™ il

i g

5B

RULE 83.

When the subpcena has been served and the respond- 2= e pro-
ent doés not appear within twenty days'after the return voree.
day, the’ petitioner may-proceed ex parte, giving ten days’ .
notice of the time and plagg ef takmg testimony, person-
ally if .the respondent can be found ‘otherwise by three

advertisefhents _pubhshed in & newspaper of the county.

e tonc R
e .

o e
-

. RULE §4 ¢
If respondent appears, e or -she-shall be ruled to ﬁglztg;ng;wi{
answer on twenty’ days nétice to the respondent oF coun- ance iy aLvarce.
sel, and if after due proof of service no ansyer | be filed
at the expiration of said notice, demanding a jury trlal
the plaintiff may proceed ex parte.

RULE 8;s. {
"When an answer is filed, it shall state whether the re- Demandingan ;%.’

spondent demands-an issue to a juty, and shall specify ol
the facts in, the petition which are dlspu,ted or avoided, ® j L‘
otherwise a Jllry trial will be taken to be waived.(a) If, N
‘however, an issue is so demanded, the case shall be 31‘* f
placed immediately'on the ‘issue-doeket by the prothono= fE -
tary,'and;on the trial, all material averments in the ™ A% N
petition not directly traversed or avoided in the answer Admission in ’) 40
shall be taken as admitted. aswer 3 3 ]

8 (53) IR
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(a) By reason of supposed need for haste respondent neglected to make the
demand, and after part of the testimony had been taken asked the court for
Jeave to amend the answer, which liberty was refused. Held, error. Magill’s
Appeal [C. P. AlL], 59 St. R. 430. See Shay v. Shay, under Rule 81, page 36.

N~

RULE 86.

eoereerunder  When the proceedings are ez.parte and the testimony H

ings in divorce. s feturned, the attorney for the petitioner shall prepare
the proper decree and submit the same, together with
the record and proofs of notice, and testimony filed in it
the case; and if in the opinion of the Court a proper
case has been made out, and the proceedings have been 1
conducted according to law and the rules of Court, the
decree will be made. - :

3

M )

RULE 8. : , '

(e igndi;'ggg » When dgfence has been made and no issue igawarded,
ment-lis,when. and the testimony has been closed and returned.on both

sides, the case shall go on the argument-list, there to be
L heard and deterinined. So also at any preceding-stage,
if exception is taken afid filed to the:petitiomrranswer
or othier matter, thé sameishall immediatelygoitpon'the
arguinent-list, there to be heard and-dispoded: bof. 53 ' :
: -, wonoidn.iary M oy

- . N "ot
PV s aal iy [P
» ;

. .
” T kL M H Ay

" 'EJECTMENT: *11 Tuegh

ar -
! oL CORLLy 00 e '
L  + RULE 88.. .'i}viyj - oy
~. ) o w .

< SR
ySivey by sy I .al£ ejectments whereip, the gugstion o ,:l)pupdgry
" Yodr of intesfering snrveys; fay arige,.eifhen pavty -may
LT -9pply to'.the Coprt for an order for -a7,survey by an
MV .
artist.

- (54)
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And where such order is made, the artist,(a) at theé Astists duties.
time fixed upon (of which notice shall be given to the "
opposite party), shall survey and ascertain such boun-
daries and interference and furnish a diagram of both
the claims, describing their boundames, interference, and
any other circumstances material to a proper 1nvest1ga-
tion of the subject. Each party shall farnish two copies

of such diagram for the use of the Court and jury. RIE
(@) Pay for services, see Rule 70, sec. 2, page 81. M}
RULE 8g. K 51
Actions of ejectment, where there is an appearance for;, | Ordering cases e}
i ectm or 5 ¥
defendant, may be ordered for trial whether,defendant. el 1

have entered a plea or not: the plairtiff, or thé prothono- % 1
tary, may enter the pled of “ not. gullty 7 for the defend-* ‘i:
ant at any time. ? . j \
H Lo Bt 5
RULE go.(a) * ' AR

¢ S‘Ec--1 In all .actions of ejectthent héreafter Pt i ,
ejectment to file £
brought, it $hall’ be the diity of theplaintiff, elther by statement t{‘ﬂ? v B
himself, his agent of attorney, to file in the office of the |
prothonotary of this Court, on or before the first day .of
the term to which the writ is returnable, a.statement o
containing a description of the land together with the
number of acres and the proportion thereof which he !
clainss, and an abstract of the title on which he-relies for 4
his recovery whether the same be in writing.or other- . §
wise; and where the same is a matter of record, a refer-
ence thereto. And the defendant-shall plead “not gullty Plea. *
and “enter his defence if any he hath, for the whole ,or “
any part thereof, before thé next terin ; and at the time giRefendant to
of entering his plea he shall, by hlmself} his agent or and absirach
attorney, file a statement,tontdining an abstratt of the’
title or factsion,which-he rélies for-his defence; whethet
the same.'be ‘i Writing or otherwise; and wheére the

same:is matter of record, a referénce thercto, togefher

with a specification of sq much of the plaintiff’s title as ‘_ 1 E
£9b) R
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7

he denies, and so much thereof as is not deniedl shall be
| g hamissions by deemed admitted ; and in answer théreto, it shall be the

duty of the plaintiff, his agent or attorney, within twenty.

days after written notice of the filing of such statenent
m;ﬁm‘,’&m A% by the defendant, to file a specification traversmg 80
g wission In 13- nch of the defendant’s title as he denies, and so much
k thereof as is not denied shall be deemed admitted : the
' case may then be ordered on the issue-docket under the
! Eyldenco atrule; and at the trial the evidence shall be confined to
! rial.

the facts respectively denied by the parties.

Judgment SEC. 2. On failure of the plaintiff to file an abstract
¥ dotault ofab: and statement as required by the first section of this rule,
stract, ete. .

judgment of non pros. shall be entered by, the prothono-
tary on precipe of defendant’s attorney, or the like’judg-
ment may be entered on motion in open Court.
anmdgment  The failure of the defendant to file the absfract and
Ao gefolt of statement required by this rule shall be deémed a con-
fession of the truth of the facts set forth by the plaintiff,
and that he has no defence thereto. And thereupon, on
motion in open Court, the plaintiff' shalt be entitled to,

such judgment as may be warranted by the facts set out

in the abstract and statement filed by plaintiff R «
(e) See Purd. Dig. 534, pl, 10. e '
~ g !
R ’
2 .
}u,\,_.vi " . .
: , -
g5 I t :- ¢ * -
i;;w 1 JUDGMENT. =«
{3, = -
i £ ¥ e
RULEgigy L o
W u 1 . . )
. . » ape I
5 Aottt of In actions personal and real, except cjectmient, ifi the
' plairtiff_has filed a declaration on of before the refirn, :

|

ig’ . day,(b) he pay have judgment against deéfendant in des
o fault.of appearance, at-any time after the return day,and
i . ten days’ service of “the, writ.(c) o Pty
]

: (58)
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(a) See Rule 8, sec. 1, page 6. )
Where there is no such rule judgment can be had only after the first Tour

days of the term, a declaration having been filed and summons served,at least
ten days before the return day. Black v. Johns et al. [D. C. Phila.7; 68 St. R. 883.

(b) See Act 18 June, 1836, 32,88, 87, Purd. Dig. 44, 56. See also Foreman v. Pl
Schricon [D.C. All.],8 W. & S. 43 ; Heister v. Muhlenburg [Berks], 1 Leg.
Chron. 61. Where the declaration is for a less sum than the afidavit, see Den~

* mison v. Leech [D. C. All], 9 St. R. 164.

(¢) Judgment for want of an affidavit of defence where there is no appear-
ance is valid. Clark v. Dotter [D. C. Philat], 54 St. R. 215; Act 28 March,
1885, 3 2, Purd. Dig. 495, pl. 13.

On judgment on two nikils in Berks and Tioga counties, see Minor v. Gra-
ham [Berks], 24 St. R. 491; Taggart v. Fox [Berks], 1 Grant, 190.

RULE g2.

A defendant baving appeared, may rule the plaintiff o Sdment in
to declare on %h. days’ notice, and a plaintiff "havinginss
declared may rule a defendant, who has appeared, to
plead on' like notice; and either party may take judg-

ment against the other. on proof of default filed.(a)

(a) See Rule T17, page 48, e

!l —
i+

RULE 93.(a)

If a declaration is not filed within three months, gort igmentsn,
judgment of non pros. shall be entered by the prothdno- ration. T
tary on precipe of the defendant or his*attorney. The
same rule shall apply to appeals from judgments of ‘
justices—~the time being computed from the'last day for

- filing the appeal.  ~ _ -

. a) Practicé, where long delay to prosecute is-not an- abandonment, Molone

v. Harman, [Lan.], 5 W. N. C. 447.

-

' " RULE g4.()

wn

In appeals from justices, when the cause is'called for Jluagment,
trial and ‘the appellant does not appear, the Court, on ggetsri;f‘? appear
motion of the opposite party, may enter judgment for
the same amount as the judgment of the j'ustice, with

interest-and costs.

&)

-
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(e) This rule is valid. Elkinton v. Fennimore [C.P. Phila.], 18 St. R.-178;

Kuhnv. Kisterbock [C. P, Phila.], 6 Whar. 166; Frostv. Roatch, [C. P. Phila.],
Id. 859.

RULE gs.

exeoleers fees,  In cases where suits have been marked discontinued,
" or settled, and the officers’ fees have not been paid, the
prothonotary may, without precipe, enter judgment: of

non pros. and issue an execution for such fees.

RULE g6.
Judgmentby  Judgments by default shall be entered by the pro-

default, how en- . .
tered, thonotary on precipe of the party or his attorney, set-
ting forth the nature of the default, which precipe shall

be filed.
RULE ¢7.  °

Judgmeninot T actions commenced by’ capias, filing a declaration
waiver of spe-

cial bail, when. and taking judgment in default of afﬁdgvit,‘appeﬁmnce
or plea, shall not be construed a waiveriof speeial bail.

RULE g8.
Amownt of  n judgments by default, vqhere‘th"e*p’léin;fiﬁ' Has filed

laidsed: "ot affidavit of the amount’of hig ‘Blain, the’ jullgnient
shall be for that amount. Ix other"éases tHeSpisthono-
taty shall liquidate the kixiovint; where{ it the riatute;

_of the action, it may be done without a juryl'of induiry.

. xf b B

- :
» ke *
O R

RULE gy.

¢
¥

Judgmenton  The prothonotary shall enter jﬁdgment‘op a verdict
after four days, unless within that time a motion for a

¥ortiet fee. ew trial be entered By «order * of} the. @(')fﬂ‘t; but no
e judgment shall be entered Wfthout-fthef%péciaL ordét’ of

) ‘the Court, uhtil the'Stm, of: fgur'dollars has been paid
* " by the party for whom the ¥érdict shall have bdex: e+

(63) -

verdict.

dered, .
.
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RULE 100.

In cases where judgment is confessed(a) by warrant of Judgment, by :
. ° . . warrant of “at~ ‘,
attorney, the warrant and the instrument upon which torney.

the judgment is confessed, or true copies thereof, veri-

fied by affidavit, shall be filed at the time judgment is i
entered. iR ¥
(@) There is no difference in legal effect between a judgment confessed, or i ]

for want of appearance or plea, and a judgment on the verdict of a jury. Hop-
kins'v. West [Wash.], 83 St. R. 109. - :

No special authority in writing is necessary. Flannigan v. City [D. C. '
Phila.], 51 Ibid. 491. Appeal lies for refusal to open such judgment.. Act 4 g
April, 1877, P. L. 52.

*

RULE 101.(a) ’ #

If a warrant of attorney to enter judgment’ be above Procedure 4
ten years old and under twenty, the Court in term time, of ttorney is k.
or a judge in the vacation, must be moved: for'leave to old. ;
enter judgment ; which motion must be grounded on A48 3
an affidavit of the due execution of the warrant, that the )
money is unpaid, and the party living ; but if the war- s o
rant be above twenty years old, there must-be a rule to
show cause,-anid that must be served on the party if he
is to befound within the State; and if, upori hearing
thereof, the Court shall be satisfied that he cannot be o
found after reasonable search, judgment shall be ‘en- fqﬁ
tered thereon.* * s ' " Ve

(@) Thé priginat of this fﬁva,s madé 's'(’;éx\l after 1790. Vanafla v. Anderson
‘[0 P PHile]; $ Bin. 417. < .
. : . , ,

] PR o ' ¢

Ty

3
et

,
JURY OF INQUFRY' AND INQUEST. .%3
RULE 102. ‘
. A writ “of inquiry of -damages may, by special order  Exected in :

A e ] “ M . . . lopen coprt,
of the Court, for sufficient’ causé shown, be executed in when.

open Céurt.”, fi[n such cases ‘ten days’ notice shall be  ° .
given. { ‘

{69)
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RULE 103.

Inquest on  All inquests by the sheriff on writs of fieri facias shall
flert facias. .
be marked confirmed, by the prothonotary, unless ex-
ceptions be filed within five days after return of the
same.

MARKING FOR USE.
RULE 104.

Paintiff tobe  In actions for use, the person for whose use they are
named on re- s *

cord. brought shall be named on the record, otherwise judg-
ment of non pros. may be entered on motion.

t Fa

N b

MONEY PAID INTO COURT.
RULE 105. L

) 'ﬁ\ <
Paying money A defendant may, upon motion, pay into Court the ~

into court.

amount .which he admits to be due together with costs

Plaintift’s elec- up to that time. The plalnti’ff may. receiye,the amotint
o so paid, and either enter a discontinuance or proceed to
Costs. trial, at his option; but in the latter case he shall pay
all costs subsequently aceruing, unless he recovér judg-

ment for a sum indepefidently of that so admitted to be

due and paid into Court. %« ¢

RULE 106.(a)

y Money tgu{t::;‘ All money paid into Court«to‘ ablde the Qrder of the
deposited in Courg, shall, after deductmg the, commission al]pwed
the prothonotary thereon, be depos1ted in such Jincor-

(60)
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porated bank as the Court may designate, and shall be
80 deposited in the name and to the credit of the Court
in the particular case,and shall not be drawn out except Checking out,
by a check or checks signed by a judge of the Court
and countersigned by the prothonotary, stating on whose
account and for whose use it is drawn, and in what suit
and out of what ‘fund in particular it is paid. The pro-
thonotary shall keep regular book containing a meni- Check-book,
orandum and copy of all the checks so drawn, and the
dates thereof.
A copy of this rule.shall be inserted in the book in ;387 of rule
which the deposits are entered, attested-by the prothon-
otary and seal of the Court.

~‘(a) Where there is no such rule the prothonotary must exereise toward the

, money the care of an involuntary .depositary., Aurentz v. Porter [Ind.], 56
St. R. 115.

On'payment into court in general, see Elliott v. Lycoming Ins.. Co. [Blair],
66 Ibid. 22; Berkheimer v, Geise [York], 82 Ihid. 64.

5
On investment in Federal or other securities on petition, see Aet 25 May,
1878, ¢ 1, P. L. 156.

[

RULE 107.

" The prothonotary shall receive for all sums of money Prothonotary’s
. . . commission ‘on
paid into Court, from the party paying in the same, at money paid into
the rate of-one-half per cent. for an amount not exceed-
ing one thousand dollars, and one-quarter per cent. on
13

sums exceeding that amount.

MOTIONS AND RULES.
RULE 108.

All motions and rules,(a) with the reasons in support ncZo be framed,
thereof, shall be reduced to-writing, with the names$ of -
the parties i interest and their attorneys, if there be an
attorney of record ; -and no motion or rule shall be en-

9 (61) .

-
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tered by the prothonotary until this ru]e has been com- -
guﬂgg‘fugg ar- plied with.  The prothonotary shall without further
order place on the argument-list all rules and motiohs
conforming to these requirements,
(2) On a rule to show cause, a rule to take depositions is implied. Coulon v.
DelLisle {C. P, Phila.], 1 Bro. 256, . .
Error does mot lie to an order on a motion under which parol evidence is

heard, unless the evidence has been placed on record. White v. Leeds [Ind.],
51 St. R, 187.

RULE 109.

it ete, Saturday shall be the regular day for hearing motious

and disposing of rules, ete.

RULE 110,

Eatry én ar-. 'The entry on the argument-list (except in cases otlrer- -
gument-1ist, no-
tice fo whom.  wise provided in these rules) shall be sufficierit notice to
all parties for whom' appearance has been entered;
all other parties fen days’ notice before hearing Qhall be

given.

NEW TRIAL AND ARREST OF JUDGMENT™
*RULEz-xn. . '

s Zime, for mo- Motions for néw trials shall be made and reasons«led
101 T e

wid. " within four days after tfle vétdict. The day on which
the verdict is given, and Sunday, are to be excluded in

caleulating-the four days. . -
A
RULE 112.
Hearing ofme-  Ofn motion for a new trialy(a) the Court will determine .

tion [
wa. . "-on the showing of the party by whom it is made whether -
to grant a rule to show cause or not, without hearing the

(62) ‘
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opposite party: if a rule i§ granted, the canse will be
set down for argument; if not, judgment will be entered
on the verdict unless a motion in arrest of judgment is
pending. '
(a) Error does not lie for granting or vefusing it. White v. Leeds [Ind.],
51 St. R. 187.

RULE 113.

No motion for new trial will be entertained upon the New trial for
after-discovered
ground of after-discovered evidence, unless based upon evidence.
affidavit containing the names of the witnesses and what

they are expected to prove,

l\{OTICE.1
RULE 114.

All notices shall be in writfng, and if a party entitled  Tobo tn writ.
to notice has not employed an attorney it shall be suffi-
cient to serve a copy on the party, or his bail to the On whom
sheriff, or special bail, if there be any ; but if an attor- TF
ney be employed and marked on the record, all notices,
pleadings and papers shall be_served on hxi’n except
where an act of 'Assembly or the rules direct otherw1se

v

1May notby rule’change the service of a notice required by statute. Byerley
v.Vankirk [West.], 5§ W. 870.,

In computing the time within which a thing is to be done after service of &
notice, exclude the day ‘on which the service is made and include the day on
which the prescribed number of days falls—unless this day is Sunday, in which
¢ase the Monday next following is the last day. Cromelian v. Brink [Pike],
29 St. R. 522; Mark’s Ex'rs v. Russell [C. P, All.7], 40 Tbid. 372.

On failure to give notice under rule in Dauphin county, see Brincker’s
Adm’rs v. Dull, 82 Tbid. 828. ~

(63)
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RULE 1r15. )
o Notice to wid-  Notice to widows, heirs and devisees residing out of
THE ow, heir,devisee,
il the coynty of Allegheny,in proceedings under thé thlr-
) ty-fourth section of the Act of 1834,(a) “re}atmg td
}

-executors -and administrators,” shdll beé given by the
sheriff by publication of the writ in any daily’ news-
paper published in the city of Pittsburgh, unless other-
wise ordered by the Court.

(@) See Purd. Dig. 428, pl. 102.

RULE 116.

Notice on a 1 1i 1 roceedih 5
phvoice o ap- Reasonable notice of applications to stay p gs

proceedings.  must be given to the opposite party or his attorney.

~
PLEADINGS. i
RULE 117. , xr
Rules: to- de- When the defeidant has appéared, rules tb declare arid
clare, plead, ete. F SR
plead and fof other pleadings may be entered ‘at any &
‘time after. the return day ; dhdson failure to declaré or 3
6 ] plead accordingly on ton days’ notice of the fule,t'non .
= pros., or judgment by’ defau]t niay be éntered on precxpé'
and. proof of natice,filed.(a) _The’ Court, howéver, -may 4.
.~ open or set aside such _)udgrnent or enlarge the time
when deemed-necessary. :
(@) Two rules are necessary under the rule of court in Umog gounty. “Grgen |

v. Hallowell,9 St. R, 53.
o

5
€ Y L%

. RULE 118, i ’ m

L .

Ditatory ples.  No dilatory plea shall be received unless supported by

affidavit.(a) (64)
64
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(@) Gee, Lawrence v. Borm [C. P. 1, Phila.], 86 St. RB. ; 5 W. N. C. 187.
The rule is of long.standing. Vanatla v, Anderson [C P. Phlla (1811)], 8 Bin.
417. . \

RULE 119. ﬂ

The plamtxﬁ" may, at any time before the cause is put tiﬂgggo plead
on the trial-list, rule the defendant to plead at length,
and where defendant has so pleaded he may rule the
plaintiff to reply at length. The party neglecting to
take such rule shall not be at liberty to object to any.
short plea added on the trial, for want of form, or re- Waiverof rute.
quiré the same to be set forth at length or be allowed f
to, demur specially to the same.

~

ny b

RULE 12o0. ! ’

Any time after appearance and before the cause is at W20 of partle-
issue, the defendant may enter a rule on plaintiff to [furs
nish him a-bill of particulars, and until it is furmshed
px'bceedmgs shall stay. If the plaintiff neglécts to.furnjsh
the sime within twenty days after service of tHe'rule, a
non suit shall be entered by the prothomotary on proof
of notice and defauls.

RULE 121.(a) d

¥

= ~~Where set-off,(b) paynient, or payment with Tleave( (e) olop of mat
is p]eaded the plaintiff: may enter a rule on defendantset off, payment,
to furnish him_ with a copy of "the account, or spemﬁca-

tion of the claim or matter, to be offered in evidence-

under said pleas ;(d) and if the defendant neglects to

furnish* the sathe withtn’ ‘twenty days after service of the,

rule, he ehall not be permitted to give evidence thereof

on the trial. .

¥
(), After the copy has been furnished, or notice of the matter given (as the
rule thay requlre), any equity which tends to defeat ‘the claim may be given
ih'evidence ! the plea then operating as a bill in equity praymg for an injune-.
tion and admlttmv of any suggestion which shows, ex wgilo et bono, plmntxﬁ“

63y ~
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ought not to recover. Without the copy, or notice, the testimony will be
strictly confined to the general issue as at common law. Covely v. Fox [Berks],
11 St. R. 171; Daniel v. Wilver [Dauph.] 24 Ibid. 516; Moyer’s Adm’rs v.
Fisher [Tieb.], Id. 518 ; Hellings v. Amey [Bucks], 1 Wh. 63. This practice
ante-dates 1767, Hawk v. Geddis [Leb.], 16 8. & R. 28,—and is peculiar to
Pennsylvania. Robipson v. Eldridge [Susq.], 10 Ibid. 140. Having no dis-
tinct court of chancery, we could not get along without it. Light v. Stover’s
Ez'rs [Leb.], 11 Ibid. 481. By this practice, the court and jury exercise
chancery powers, Hawk v. Geddis, supra.

The rule of allegata et probata applies as forcibly as to a formal special plea—
which the copy, or the notice, in substance is. Thomas V. Mann [Bed.], 28
St. R. 520. Particularity in an affidavit of defence may obviate the necessity
of furnishing a copy or of .giving notice., Lycoming Ins. Co. v. Kakes [S. C.,
Car.], 12 Leg. Int. 270; Rodgers v. Kichline [Northamp.], 28 St. R. 231.
Knowledge is not enough. McClurg v. Willard [Tioga], 5 W.314; Findlay v.
Stewart [Arm.], 56 St. B.188. 'Where notice alone is required it must specify
the main points relied on, Moatz v. Knox [Union], 11 Ibid. 268. Certainty
to a common intent is sufficient, Appleton v. Donaldson [Northum.], 8 Ibid-
381 ; Kodgers v. Old [Monig.], 5 S. & R. 404,

(b) A copy, or notice, of the ¢ set-off,”” stops the running of the statute of
limitations from the day one or the other is given. Gilmore v. Reed LClar.],
76 St. R. 462 ; Wisecarver v. Kincaid [Greenc], 83 Ibid. 100.

(¢) A. copy, or notice, must be given whenever it is intended to offer any-

thing but direct ¢ payment.” Greenwalt v. Born {Lan.],8 Y.6; Hale v. Fenn
[Dauph.], 8 W. & 8. 361; Erwin ¥. Leibert [D. O. Phila.], 5 Ibid. 103. Then,
payment in goods is admissible. Richabaugh v. Dugan [C. P. Phila.], 7 St. R.
304 ; Covely v. Fox [Berks], 11 Ibid. 171. ‘
-+ ‘Payment with leave” is a special or general defence, as the notice given
malkes it onc or the other. Roop v. Brubacker [Dauph.], 1 Rawle, 304. After
the notice the case is substantially at issue. Beale v. Buchanan (D.C. AlL],
9 St. R. 123. ’ ~

(d) When *“fraud ”’ is the special matter, see Baring v. Shippen [Bucks], 2
Bin. 154 ;" McDowell v. Meredith [ Bucks], 4 Wh. 311 s#Paul’s Ex’rs v. Durbor-

. " -

row [Cum.], 18 S. & R: 393. % e —

“When of matter used before arbitrators, see Rodgers, v. Kichline [Northawp.],
28 St. R. 236. . o

# :
+ RULE 122.

o assumpsity In actions of assumpsit, except on bills of exchange
peration i . A
general. and promissory notes, the plea of non assumpsit shall

operate only as a denial in fact of the express contract or

the contract or promise alleged may be implied by law.

" #% o.an acion  Fx. gr. In an action on a warranty, the plea will

PR & warmAnL: operate as a denial of the fact of the warranty“having
.(66)

promise alleged, or of the matters of fact from which

-
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been given upon the alleged, consideration, but not of the -
breach.

In an action -on a policy of insurance, the plea will Ona policy of
operate as a denial of the fact of the subscription’to the
alleged policy by the defendant, but not of the interest,
of the commencement of the risk, of the loss, or of the
alleged compliance with warranties in the policy.
In actions against carriers and other bailees for not Againsta bailee.
delivering, or not keeping goods safe, or not returning
them on request, and if¥ actions against agents for not
accounting, the plea will operate as a denial of any ex-
press contract to the effect alleged in the declaratlon, and
of such bailment or employment as would raise’a prom-
ise in law to the effect alleged, but not of> the breach.
In an action of indebitatus assumpsit for goods sold To {ndebitaius
and delivered, the plea of non assumpsit will operate as
a denial of the sale and delivery in point of fact; in the
like action for money had and received it will operate
as a denial both of. the receipt of the money, and the
existence of those facts which make such receipt by the
defendant a receipt to the use of the plaintiff. ,
And the same rule shall apply to the plea of “not wot guilty, by
gmlty’ ’ in actions against carriers, where the declaration carrier.
is [not] in tort.-

RULE 123.

In actions upon bills of exchange and promissory, Non assumpsit

nadmissible,
notes, the plea of non assumpsit shall be inadmissible. when.
In such actions, therefore, a plea in denial must traverse
some matter of fact: e: g., the drawing, or makifg, or
endorsing, or accepting, or presenting, or notice of dis-
hopor of the bill or note.

In every species of gssumpsit, all matters in confession Matters in con-
and avoidance, including not only those by way of dis- avoldsnce to be
charge but those which show the transaction to be either <.
void or yoidable in point of law on the ground of fraud
or otherwise, shall be specially pleaded: e. g., infancy,

(67)

gty ¥




52 RULES OF THE COURTS OF COMMON PLEAS.

coverture, release, payment, performance, illegality of
consideration either by statute or common law; drawing,
endorsing, accepting, etc., bills or notes by way of accom-
modation, set-off, mutual credit, unseaworthiness, misrep-

resentation, concealment, deviation, and various other.

deferrces.

RULE 124.

yJpsurancepal- T ‘ctions on policies of insurance the interest of the
avoidance.  assured may be avoided thus: “That A. (B. and C.—or
some one of them—rwere or) was interested,” etc.; (and
it may also be averred) “That the insurance was made
Jor the use and benefit and on the actount of the person

(or persons) so interested.”

RULE 125.

Nonest factum.  In debt on specialty, or covenant, the plea of non est
Jactum(a) shall operate as a fleriial of the execution of
the deed in point of fact only;and all other defences
shall be specially ple’aded including matters which make
the deed absolutely void as well as those which make it
voidable. )

(a) An affidavit to such plea niust be made if required by rule. MgAdam's

Ez'rs y. Stilwell [Montg.], 18 St. R, 90.

‘Where general practice and arule of cqurt requlre the plea of non est factum,

the pled of nil debet, will be declared bad ortdemurrer.  Parkinson v. City of
Parker f Arm.], 85 Ibid. 313. - -

RULE 126. _ R

Noverindebted, In actiohs of debt oh-simle contract, othéf than on

ete.
Bills of éxchange and promissory notes, the defendant
may plead that “He never was indébted ¢n manher dnd
form as in the'declaration allegéd 7 +and such plea shall
have the same operation as the plea of-non assumpsit in
tndebitatus assumpsit ; and all matters in confession and
avoidarice shall be pleaded specially as above directed in
actions of assumpsit.

> (68)
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In other actions of debt, including those on bills of Srecial picas.
exchange and promissory notes, the defendant shall deny :
specifically.some particular matter of fact alleged in the
deelaration or plead specially in confession and avoid-

ance. 13y
_

” i §

RULE 127. ;

a All substantial as Well as formal defects in pleadlng Pleading over, %

fiect on defects. '

shall be deemed cured by pleading over without de-" 1
murrer, and shall not be taken advantage. of by motion 5 -

. in arrest of judgment. But the party may object there- . g

- to at the trial,—subject to propefterms§ as to costs,—by Y

prayinw the Court to charge the jury that the evidence
—proving only the facts averred in the pleading—does

;
not establish a sufficient claim or defence in law. 1
RULE 128. ' . 3
- .
On overruling or sustaining a demurrer, the Court Demurrer. g
will grant leave to amend on such terms as to costs and j; g4

time of trial as shall seem right, unless it.shall appear :
on the arguritent of.-the demurrer that the party has.no
better cause of action or defence than is set out in the

i - pleading demurred ‘to, in which case judgment shall be bi:
P entered according a8'the proceedings require. e
' RULE 129. IR
' ‘After h cause has been set down for trial, no amend- _ Amendment L
after cause set 2 for
ment, dther-than fotinal joining of issue, shall be allowed ﬁor trial, and al ¥
- (unless otherwise provided by act of Assembly or these

el rules) except b)'r consent, or on motion with notice to the
opposme part,y ; and i in the latter case, on such terms as
to the payment of costs tige of trial, or otherwise, as
the justice of the case requires. Amendments on fshe
trial shall only be'allowed on similar terms.

.

ke SR AT

2

10 (69)
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RECORDS.

RULE 130.

reVindraving No record of the Court shall be withdrawn from the
office. prothonotary’s office without an order of Court, or a
special allowance of a judge, in writing directed to the

prothonotary.

SHERIFF'S DEEDS.

. RUL.E,.xg,I.

L Acnowiedg:  Sheriff’s deeds shall be fcknowledged in open Court,
) on Saturday in the forenoon at 10 o’clock in No. 1,'dnd
10% o’clock in No. 2, and noted on the minutes Qy the

o

prothonotary.(a) -
(a) See Purd. Dig. 658, pl. 122,

< Yo, R ESS
41

"‘RULE 132.-

¥

A
-

.Objecsion to  'Whengver objection shall be, made to the acknowledg-
acknowled

ment 3§:£fsr§§d sment of-a sheriff’s déed, the prothonotary shall note the
when. .~ "same on the minutes, .stating by whom, and .op yhose
behalf such, obJectlon is made ; and, unless exceptions are
filed. hefore the next Saturday, such objections §half,,be
dlsxmlssed, -
Exceptiotisto,,  Lf exceptlons a1e filed, -the, case! sha]l be unmedlately
,laced on «the argument-hst All excepmons “founded
exc”gpﬁtigg?t to ppon matters not of record shall be verlhed by afﬁdav;t
pfhenwme they shall be treated asmull.

k

(70)
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Applicationgunder the Sheriff’s Interpleader Act must be in
writing, verified by affidavit, setting th facts necessary to
give the Court jurisdiction, and containing & schedule or other
suffictent description of the goods or chattels taken in execution;
whereupon a rule (a) will be granted on the claimant of the
goods and chattels and the plaintiff in the execution to show
cauge why an issue should net be framed to determine the owner-
ship of said goods and chattels; a copy of which rule shall bo
gerved by the Sheriff on the parties, or their attorney.
RULE 134.

If the parties, or either of them, fail to appear and answer
the rule under oath within five days after the service thereof, the
rule shall be discharged; and if the default is made by the plain-
tiff alone, the officer shall release the property claimed, otherwise
he shall proceed with the execution.

If both parties appear and answer as aforesaid, the Court
may discharge the rule and direct the officer to release the prop-
erty; or order him to procecd with the execution; or make the
rule absolute and award an issue to determine whether the right
of property, in the goods and chattels claimed, is in the claimant
or not, or make such other order as the justice of the case may
require.

RULE 135.
1f rule is made sbsolute and issue awarded, the claimant

ghall be plaintitf, and Wﬁe&" shall Jea. defendarts;™

and the claimant shall give bond to be approved by the Court,
in accordance with law.
RULE 136.

I¢ the claimant fails to give bond and file statement within
two weeks after award of issue, as required by law, the claim-
ant shall be deemed to have abandoned all claim to the goods
leviéd on, and upon production of the Prothonotary’s certificate,
showing such failure of claimant, the Sheriff shall proceed with
the execution.

«Jf the claimant fails to give bond, but files his statement, as
required by law, upon production of the Prothonotary’s certifi-
cate of sach fact, the Sheriff shall proceed with the. execution
and pay the proceeds of the sale of the claimed goods into Court,
o await the determination of the issue.

. RULE 137

Feigned issues shall be regularly entered on the appearance
docket, and as soon as a plea is entered, shall be placed on the
issue docket as other causes. v

\

s

o
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SHERIFF'S INTERPLEADER.
RULE 133.

Apphcatlons under the ‘Sheriff’s Interpleader Act ;Applications
under theInter-
nust be in ertmg, verified by affidavit, settipg forth.pleader Act.

": facts necessary to give the Court jurisdiction, and- con-
: taining a schedule or other sufficient- description of the

3 goods or chattels taken in exécution ; whereupon arule(a) Ruleto main-

L] tain or relin-

%  will be granted on the claimant of the goods and chat- quish.

»  telsand the plaintiff in the execution, to show cause why
they should not maintain o} relinquish their respective
claims—a copy of which rule shall he served by the

sheriff on the parties or'their attordeys., *

, (a) See Russell v. Preshyterian Church [Schuyl.], 65 Stf R. 9.

<

-
——

W a3
RULE 134. | s+, . 4

If the parties, or either of them, fail to appear and _Rule tomains

ain or ‘relin~
nswer the rule under oath within five days after the quish discharg~

if no answer
-ervice thereof, the rule shall'be discharged ; and if the in fivedays.
fefault Jjis_made’ by the plaintiff alone, the officer shall

ele se@g property-claimed,:othérwise he shall proceed

.

g

i “4ith the execution. .
© ' If both patties appean and answer -as aforesala the | Eitect whon
3 Court mby. discharge the rule and direct the ofﬁcer to pear Pand .
- release’ the property § or order him‘to proceed with the
“%‘J X execyition ;. or makee the'rule dbsolute and"award aii issue

4o determine whéther the right of property, in the goods
Z X and chattels' claimed,dsin the claimant or not ; ‘or make
«hi. spuch other 9rdéi~a§ the Jus‘tlce ‘of the case may require.
i e
t s

. . RULE 135..

-

If an issue is awarded the clampant shall be plamtlﬁf' Claﬂmft,s Idu_
i &,
and the exection créditor defendant and, unless other- deRdninterples

wise drdered, the claimant shall w1th|n ten' days there-~ ; :
after file a decldration and give bond"to the defendant in Es
(71y
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the issue in double the value of the property claimed,

; . with security to be approved by the Court or one of the .
judges, conditioned that upon the determination of the

issue such of the goods and chattels claimed as shall be
determined not to belong to the claimant, shall be forth-
coming to answer. the execution of the defendant in the

issue ; and as soon a$ the declaration is filed and bond
approved the officer shall withdraw from the possession

of the property claimed without further order.

e o

]

RULE 136.

E iy imant, in If the claimant, when required, is unable to give bond, '
3 . int. r,ufi- . ‘
! able “to  give the Court may order the officer to proceed with the exé-

cution, and bring into Court the proceeds of e property
1 . : claimed—there to abide the event of the issue and the
' further order of the Court.

‘
0

RULE 137.
{opedlazation tn The declarz.ztiqn shall b.e.in the following fo;m_,dgizw
“ , plaintiff, complains of s defendant, and
* says that heretofore, to wit : on the day of —+—+

the right of property in certain goods and, chattels; viz:
(here specify the property claimed) was and sstill 4s in
him ; and, that the defendant, disregarding said:right, has
caused said goods and chattels to be levied on dsthe prop~;
erty of one’= ; »he therefore brifigs suitito determine
his right of property aforesaid.¥ To whiéh:the defend-
Plea. ant shall forthwith plead, in substange: “That the right
: of property in said goods and chattels is ot in the plain-
tiff as alleged in his declardtion, and of this he puts him-
_ self wpon-the country.” - T
o Docket en- Feigned issues shall be regu]arly gntgred onwthe;aip—
: pearance-docket, and as soon as a plea is entered, shall
be placed on .the, issug-docket as other.causes.

‘(tf2)
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RULE 138.

After an issue has been formed and bond approved
the claimant in possession of the property may, by peti-
tion, with notice to the defendant in the issue, apply to
Céurt for an order to sell the goods and chattels in con-
troversy on the ground that they are perishable ; where-
upon the Court, if the interest of the parties appears to
require it, may order the property o be sold by the
sheriff or-a commission appointed for the purpose, and
the proceds paid into Court to abide the event of the
issue ; and when this is done it shall operate as a satis-

faction of the bond given by the claimant.

RULE 139. E

In all cases where the rule to interplead has been dis-

Sale of goods

in interpleader.

Action against-
sheriff under In-

charged, and the_sheriff has been ordered to withdraw terplpader Act.

from the possession of the goods and chattels levied on,
or to proceed under his levy, no action shall be brought
against the sheriff in respect to such goods and chattels
unless otherwise ordered by the Court.

SPECIAL RETURNS.

RULE 140.

In all cases where special returns of the sheriff are
authorized by law, they shall be read in open Court on
Saturday morning at 10 o’clock in No. 1, and 1034 in
No. 2, and the reading thereof shall be noted on the
writ, and on the minutes of the prothonotary

Upon the reading of a special return the same shall
be confirmed nisi, which confirmation shall become abso-

(73),

‘When read.

Con ﬁrmed;




58

RULES OF ‘THE COURTS OF COMMON PLEAS.

Yixoeptions to. Jute unless exceptions be filed within ten days; and if
exceptions are filed the case shall be immediately placed
on the argument-list. Exceptions not founded on mat-

Affidavit to

exceptions. . ters of record shall be verified by affidavit, otherwise
they shall be treated as null.(a)

(@) Rule in sheriff’s office:  When special returns are required to be made
by the sheriff, he must be furnished with the following certificates :
thonotary’s ; 2, clerk’s of the court of Quarter Sessions ;
court ; 4, clerks’ of the United States District and Circui

1, pro-
3, clerk’s of Orphans’
t Courts.”

SUBP(ENA DUCES TECUM.

RULE 141.

No subpeena duces tecum for public rectrds or papers,’

“shall be issued without the special order of the Court or
one of the judges thereof, .

®

Issued, when.

*e

’
3
1

s
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TERM AND RETURN DAYS'.(a)
RULE 142. *

C.P. No. 1.

And now, January 4th, 1875,
it is ordered () : —That there -
shall be four regular terms of this
Court held in each year, to be
known and designated, respect-
ively, as the March, June, Sep-
tember and December Terms.
Said terms shall begin on the first 4
Monday of each of said months,
to continue, if necessary, until
the commencement of-the next
succeeding term.

The first day of each term,
and the first, Monday of, eachdn-
tervening month, shall be return
days for all.writs issuing out of
this Court, except writs of fier:
facias, venditioni exponas and
levar: facias, unless otherwise
provided by law,or specially di-
rected by the Court.

C. P> No. 2.

And now, to wit, January 4'th

1875, it" is ordered (b): —1—1st
There shall be four regular
terms of this Court held in each
year,to bedesignated and known,
respectively, as the January,
April, July and October Terms.
Said terms shall begin as fol-
lows, to wit: On the fourth
Monday of" January, 1875, and
thereafter on the: first Monday
of April, July, October and
January, in each year, and to
continue, if necessary, until the
commencement of the next sue-

ceeding term.

2d. The first Mondays of each
interyenjng month, as well as the
first day of each term, shall be
retifrn days for all writs issuing
out of this Court, other than
writs of fleri facias, venditioni
exponas and levars facias, unless
otherwise: provided by Jaw or

specially directed by the Cogrt.

1The severfil courts of Common Pleas of the doramoniealtlr may ditécts
« by rule or standing order, that all writs used for the commencement of actions
may, at the election of the party suing out the same, be made returnable on
the first day of the next term or on ‘the second third or fourth Monday of any
intermediate m{ont " Act 24 May, 1878/21. B. L. 168,

¢75)
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(a) The monthly return days in Allegheny county apply to all civil process
for the commencement of actions, including a sci. fa. on a mortgage which
may be returnable to any legal return day whether intermediate or not. Haupt
et al. v. Davis, 79 St. R. 238.

The first writ of sci, fa. on a mortgage having been returned nikil, an alias
writ may issue returnable to any different return day of the same term, and on
a second réturn of nikil judgment may be entered by default: Schwartz's
Ez'rs v. McClurg, 8 Pitts. L. J. 185.

(5) Under Aez 9 Aprit, 1874, 711. P. L. 55. Changes are authorized by
Act 18 March, 1875, 3 1. P. 1. 98. :

N

TRIALS. ’
RULE 143.

cmmntering  An issue-docket shall be kept, in which the prothono-
docket. tary shall-enter causes at issue, when requested in writing
by either party or his attorney, in the order of time of
making such request, noting the date of such therein.
Causeatissue,  If an issue be formed ‘substantially, by the pleadings,
when. ’ X . 1
the cause shall be considered at issue without a formal
Joinder, which may be entered by the prothonotary, or
supplied, if desired, at any time.(a) *
(@) See Shaw v. Redmond [D. c. Phila.], 11 S. & . 21; Beale v. Buchanan
[D. C. All.], 9 St. R. 123.

»r
®

RULE 144. .

A

-
Trial-list. The trial-list shall consigt of causes copied in“regu-
“lar order from the issue-docket.(a)

(a) See Venango County v. Dunbar, 3 Grant, 66 ;

¢}
RULE 145. !

wantof fmal  Jf g cause is not strick off the Iist for want of an
issue not ground , o . .

forcontinuance, jssue when the list is first called over, neither party shall

afterwards object to the want of a formal issue as a

(76)

when.
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ground for continuance; but. the Court will enter the
general issue on the record, and the cause shall proceed
to trial on such issue, with leave to add any other plea

which justice may require.

VIEW.
RULE 146.

A jury of view, if desired, shall be asked for on the Gury of view,

first day of taking up the civil-list at each term ; where-
upon the jury shall be balloted for, to try the cause, six
of whom shall view the premises in presence of an officer
before the trial.

WARRANTS OF ATTORNEY.

(See Judgment, Rules 100, 101, page 43.)
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APPENDIX

TO THE

RULES OF THE COURTS OF COMMON PLEAS.

(RULE g, page 7.)

1

APPENDIX A.

Contracts and instruments of writing within, and not within, the statute
(and rules) requiring affidayits"of defence :

The record of a Judgment obtained in another State, is within the statute,
64 St. R. 239; 47 Ibid. 467; 25 Ibid. 200; 6 Ibid. 476. “Insufficiency in
the authentication of such record will not prevent judgment, 65 Ibid. 105.
33 Leg. Int. 264. 1 W. N. C. 130; 2 Ibid. 360.

An abSolute guarauty, is, 80 8t. R. 333. 1 Clark,15. 1 Phila. 70. 1
Pitts. L. J. 15; 21 Ibid. 19: 5. ¢, 1 Leg. Chron. 276. 1 W. N. C. 276:
8. c., 32 Leg. Int. 282; 1 W. N. C. 146; 2 Ibid. 395; 705: s. c., 33 Leg.
Int. 280. Not, a contingent guaranty, 1 W. N. C, 110; 375, 506, 625 ;
2 Tbid. 291. A contract of suretyship, is, 1 Ibid. 311; 2 Ibid. 291, 834,
395, 705.

Not, an executory contract, 1 W. N. C. 29, 267; see 4 Ibid. 90, 380.

A ground-rent deed, is, 2 Wh, 209, 59 St. R 275 1 Miles, 340 Not,
such deed not mgned by assignee, 2 W. N. C. 14. A lease reserving a
pecuniary rent, is, 42 St. R.77. 2 W.& 8.553. 8o, a contract for security
of rent, 1 Leg. Chron. 276. Not, an order to pay rent to a third person,
1 W. N. C. 105.

An insurance premium note, is, 3 Leg. Chron. 165. Not,a copy of a lost
note ‘‘ as near as can be ascertained,” 5 W. N. C. 341. A note drawn to
order, not endorsed, in hands of payee, is, 4 Ibid. 322. Not, an agreement
to accept drafts to be drawn by a third person, 2 Miles, 358. Nor, a due-
bill for specific articles at a stated price, 1 W. N. C. 267. 33 Leg. Int, 158,

A bank-book in which a balance is struck, is, 2 Miles, 334. Not, an
unauthorized overdraft by a depositor, Ibid. 329.

(79)
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A coupon detached from abond, is, 2 W. N. C. 535. So, areplevin bond,
1 Phila. 40—but queere: 84 St.R.15. 3 W.N. C.531. Not, a bond of
indemnity, 1 W. N. C. 110,506. Nor, an injunction bond, or bond with
collateral condition, 1 W. N. C. 111 ; 4 Ibid. 202.

Not, an agreement to “settle” an unascertained amount of interest due
on a mortgage, 2 Miles, 18. Nor, an agreement to pay a debt in commo-
dittes, 5 W.N. C. 511. When not, a promise to pay for goods not bought
of a third person, 2 W. N. C. 189. When, a conditional promise to pay,
1 Ibid. 267 (2), 625 ; 4 Tbid. 509. Not,a contract to pay a sum for stock
to be delivered, 1 Pitts. 145. 1 Miles, 324 ; 2 Ibid. 262. Not, a cove-
nant to mine coal and pay by the ton, nothing having been done under the
contract, 62 St. R. 495—but see, a like contract for removing fire-brick
clay, 59 Ibid. 275.

Not, an acknowledgment of indebtedness signed by an attorney at law
for his client, 1 W. N. C. 106. 1 Clark, 209. 1 Pa. L. J. 209. Nor
an investment not signed by defendant, 1 W. N. C. 636; 2 Ibid. 334.
Nor, a poliey of fire'insurance, 1 Ibid. 101—except where Ioss has been
adjusted, Id. 84. ~

Not, a mortgage unaccompanied by an obligation for a sum certain,
5 W. N. C. 566. Dubitatur, certificate of no set-off ta a mortgage, 1 Ibid.
407.

Subscription for an unpubhshed book, is, 2 W. N. C. 271, 274. When,
certificate of corporation loan, 5 Ihid. 210. Queere, subscmptmn to stocks,
53 St. B. 185. Not, a receipt for a city loan, 1 W. N. C. 82. 'When not,
an “advance of money,” Id. 156. Not, an attachment-execution, Id. 111.
When not, _receipt for tide-water money held as security, 40 St. R. 302.
Not, wharfaore not subject of book-entries within she statutes, 3 W. N. C.
434.

An assignment without express warranty, 6782 8t. R. 53. When not,
copy of deed “under and subject ”’ to payment 6f'a mortgage, in action for
deficiency after sale under the mortgage, 5 W. N. C. 132. Recog’lzance
of bail in error, is, 3 Ibid. 433 ; 4 Ibid: 11, So, too, recognizance-of bail
<for release of property in f6re1gn attachment, 4 Ibid. 10. Forfeited recog-
nizance, is, 35 St. R. 416. But not, sheriff’s recognizance, 74 Ibid. 105.

» "4
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APPENDIX B.

On filing copies of Instruments of writing, ete., under the affidavit of
claim and defence practice :

Tt is not necessary to file copy of protest, 1-W.N. C. 105 ; 2 Ibid. 244.
Nor, copy of note on which foreign judgment was founded, 25 St. R. 200.
Nor, copy of charter of incorporation, 5 W. N. C. 96 ; 2 Clark, 498. Nor,
copy of recognizance, 3 W. N. C. 433 ; contra, 2 Ibld 98. Nor, of assign-
ment- of mortgage, on sci. fa,,«‘remtal ‘bemoP sufficient, 33 Leg. Int. 426 ; 2
Olark, 217. Misrecital of instrument in recorder’s office prevents Jud«-
ment, 30 Leg. Int. 84.

The copy must be filed with the precipe before the return of the writ, 1
W. N. C. 27, 464 : and disclose a prima facie liability on the defendant,
1d.-276 ; Td. 836 : s. c., 32 Leg. Int. 282. Need not be filed in alias suit,
2 W. N. C. 27, 4 ; when not where pluries served, Id. 111. .Need not be
signed, 1 Ibid. 27 ; 2 Ibid. 380 ; 3 Thid. 272.

The copy is not amendable affer time of filing, 2 Ibid. 470,—when not,
after two weeks from return day, 3 Ibid. 155, 329, 475,—a “clerical error
in the date may be, Id. 183 ; contra, Id. 329 ; 1 Ibid. 105, 154.

Defects in copy may be taken advantage of ore tenus or in affidavit of
defence, 53 St. R. 185. On variance, see 1 'W. N. C. 95, 444; 3 Ibid.
155, 272.
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APPENDIX cC.

Not such book-entries as are contemplated by the affidavit of elaim and
defence law are: ‘

Book-entries of « expenses,” 1 W. N. Q. 103,—of “ cash,” 1d. 429; but
see 2 Ibid. 97,—of physician, 1 Thid. 9; but see 2 Ibid. 272,—~of an at-
torney, 1 Ibid. 82; 2 Ibid. 535 ; 3 Ibid. 474,—of conveyancer’s charges,
5 W: N. C. 566,—of broker’s commission, 1 Ibid. 26 ; 2 Ibid. 226,—of
wages charged by the month, 1 Ibid. 146; but see 4 Ibid. 382, 441—for
boarding and washing, 1 Ibid. 402,—for goeds furnished under contract,
Id. 110,—for services s Secretary and treasurer, 2 Ibid. 536. Entries in
a pass-book for dues to a building association, 1 Ibid. 158. Entries in an
order book not a book of origihal entries,. 2 Thid, 228,

Entries not charging defendant by name, 60 St. R. 212. i W.N. C.
221, 266, 360, 429; 2 Ibid. 221, 261. Entries omitting defendant’s first
name, 3 Ibid. 564. Misnomer in entries, 1 Ibid. 82 ; 5 Ibid, 40. Entries
charging vessel without naming owner, 2 Ibid. 446. Entries withoit dates,
1 Ihid. 469 ; 5 Ibid. 58. ~

Items of credit are not properly part of books of orjginal entries, 6 W.
N. C.56. Make defence to part barrgd by statlite of limitations, 18 St,
R. 354. f.

The paper must purport on its face to be a copy of the book-entrigg, 1
W.N. C. 28, . ) =

-
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INDEZX

TO THE

[The first numeral designates the Rule; the small nameral, the section or

. paragraph of the Rule.]

ABATEMENT

For death, 1, - - - - -
non-payment of costs in previous action, 2, -
Plea in, to be verified, 118, - - -

ACCOUNT—See BooK-ACCOUNT.
“As set-off, furnishing copy of matter of, 121, -

ACCOUNT OF ASSIGNEE, &c.
Notice of filing ; exception to; confirmation of, 3,

ACKNOWLEDGMENT

Of sheriff ’s deed, when, 131, - - -
objection, exception to, 132,

¢ ACTION

Abated for death, 1, - - - - - - 1 ;f:

non-payment of costs in previous action, 2, - 1 ;%

Person for whose use, on record, 104, - - - - 44 ' 3

Against sheriff in interpleader case, 139, - - - 57 }

ADMINISTRATOR ”f

Affidavit of claim or.defence by, 9-s, - - - - 7 "‘i

{ ADMISSION—See ATTORNEY. '
’ In appeal from damages assessed, 72, - - - 32
g answer in diverce, 85, - - - - - 87
statement and abstract in ejectment, 90, - - 40
}. Of sum due plaintiff, 105, - - - - - - 44
]' testimony, sealing bill for, 57, - - - - 27

; (83)
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INDEX—COMMON PLEAS.

ADMISSION FOR THE PURPOSE OF EVIDENCHK

Of partnership, 4, - - - - .
execution of writing, 5, - - - -

In affidavit of defence, 8-1, - - - .
specification of set-off, 8-3, - - - -

ADVERTISEMENT

Of filing trustee’s account, 3, - - -
heanng Dby auditor, 42, - - - -
To respondent in divorce, 81, 83, - - -
Of:notice to widow, heir, dev1see 115, - - -
In Pittsburgh LEeAL JOURNAL:
Notice of filing account,3, - - -
by proposed student, 36, - - -
"ca‘ndidate for bar, 37, - - -

3

“

AFFIDAVIT

‘Whe and how to-make, 13, - - - N

AFPIDAVIT OF. CRAIM

In gttdchment of vessel, 30, .- - - -
By okecutor-or other trustee, 9-3, - - -
Judgment on, no appearance, 91, - - -
in appeal from*atjustice, 19, < - - - -
Acuon £z delzcto, 8-1, 91, =" - -
Plaintif’s speolﬂbatxon and statement, #8381, - -

filed with p’recxpe deft’s Auty; filed after, pif's, &2,

4
AFFIDAVIT OF DEFENCE® " o
v Admitting & stm dtte, 68 - e e PR
To attachnientsof veskék 30 A R - .-
That bodks of ¢riginal entryunecessary, & Lo
Lo actiom ed' delicto, 8, 951, R i -
o "To whgle or part of claim, 11, - N : DA
Y, ~Judgriedt in default of, Wbe‘h 9-17 be oz }
> "+ By exocutor’or other tristee; 9-5, e PN
L5 Y Rule for msuﬁlcx’éncy in, 12, 18 e -3 LW k-
¥y ln appea} from a justice, 10, - - Sy
= TFiled, mle for costs, 6C, - - o H .
i * ’ To specxﬁcatlon of set—oﬁ" 8-3, - LN © R .
!. bupplemental-—'before, after argument ofi msuﬁignency, 12,
- entry on t,nal-h’st 8- 7 -
. - 3
AGREEMENT ye .
3 To chooke arbitrafors, 14, - - et o1
. Between attorneys, 38, - R O s .
4 ' For appointment of auditor, 84" - o e L
(84)

Paaw.
¢

.
Ov S b

v

36, 37

21

18

- 92
22

S

T

e

= o

o—

>
ey

.
P
e SRt a2 S e o e

e



ﬁ i b g ety penhge 6 = e SEEUUUTOTOTEO T
o

- SR, P B O A
[ a

R
INDEX—COMMON PLEAS. * Gg}* ’
! AMENDMENT ' )7 TAGE. ]
J After demurrer, 128, - - - - - - 53 b
cause set for trial, at trial, 129, - - - - 53
) APPEAL
2 ) From award of arbitrators, 16, - - - - 14
T costs as tsxed 69, - - - - - 381
- damages assesse&‘om@@c}rty taken, 72 - - 32
" Qistribution under decree\ﬁ*repont,)&"‘“ - ~ 88
judgment of a justice, 10, - - - 10
' ¢ non pros., when, 10, 93, - 10, 41
v judgment affirmed, when, 94, 41
| APPEARANCE 2,
Vv ‘What is argument-list notice, after, 110, - Y - 46
Answer in attachment of vessel, after, 28 - - b s 18
i Bill of particulars, after, 120, - - - e - 49
Rule to declare or to plead, after, 92, 107, - - ~ 41,48
, In default of, in divorce, proceeding ez parie, 83, o - 87
taking judgment, after service, ete., 31 - 40
non suit in appeal from a justice, 94 Y. - 4 i
; effect of judgment for, in capias, 97, - - 42 '
’ Rule for answer in divorce, after, 84, - - - - 37 j
:‘ Ordering ejectment case for trial, .after, 89, - - 39 .
\ APPEARANCE-DOCKET——See DOCKET. 3 N . ;
ARBITRATION-=KD AWAED * b
! _Bailifi appeal from sward, 16, - -t t - 14 ‘ é
/-../ Excepting,to award, 16, - .- - - - - 1B
~t Striking oﬁ' rule for reference, 14, - - - - 13 \1
ARGUMENT ' ‘ '
Counsel to furnish brief of, 20, - - - -y - 15 :
Of rule on insufficient defence, 12, - . - 11 i7"
Limits of, 21, - - - - - 16
On rule for new trial, 112, - - - - - 46 >

A'RGUMANT-LIST

To go on, all matters for argument, 17, .- - - - 14
what motions and rules, 108, N —M‘ - 46

rule to show cause, 17, - - - - 14

exception, in attachment of vessel,-31, - - 18

to aud1tor 8 Teport, 45 - - - 24

’ deposition, 77, - - - 35

sheriff’s deed, 182—2, - - - 4

Limits to arguments on, 21 - - - - - 15

. Entry on, ! notice to whom, 110, - - - - - 46
atiorney, 18, - - - - 14

(85



70 INDEX—COMMON PLEAS.
ARREST OF JUDGMENT PAGE. B -'f
Motion for, stays judgment on verdiet, 112, - - - 46 b
effect on defects pleaded over, 127, - - 53 i ;
ARTIST—See EJECTMENT.
: 2
l ASSIGNEE :
Filing account; exception to; confirmation of, 3, - - 2 .
ASSUMPSIT ~ ,
Non dssiumpgit denies what, 122, - - - - b0 4
.. inadmissible tb blll or note, 123—-1 122, - s1, 50 ‘ ‘
. Speéial pléas in, 123-2, - - - - - - 5l 1‘
1
ATTACHMENT . ;
,Bail to distolve, 23, - - - - - - 16 3
For no return in ce_rtiérari, 62, - - - - - 29 ;
On rule to dissolve, who to begin, 212, - - - 16
ATTACHMENT,EXECUTION kg K
Returnafble, ¥how, 26, - - - - 17 , :
Garnishee—zile on, ‘for answer or issue, 27, - - 17
mterrogator)gs on, servmg, 2 - - - 17
answering, 2:1 -y - 17 -~
to pay coits, Wheh, 25, - N | . \“
ATTACHMENT, FOREIGN T ! g
Raule for answer or issue, 27, - - DT W .- 17
Property sold, when, 22, -, - oETUR “ - 116 !
t & " t < ;
ATTACHMENT OF VESSEL - Cake ot AN
Appearance and answer, 28; * - ol . . ‘lk -~ ]
.Claim and answer, to be verlﬁed 30, - - - 18 | \
! Exceptmg to answer, 81, - - e T - 18 I 1o
o Intérrogatories, 82, "- Lowch o L~ R :
Intervening, 29, A - Lo R 1 18 g
- =y Y b |
ATTORNEY—See WARRANT OF ATTORNEY. _ RO S - <
Admission to practice, 36, 88—z, : *o. "\A‘- - 20,22 0
‘Agreement on business of court, 38 -, £ - 22 .
Argument—to furiiish brief’ of, 20 - B T 5
. 2 limits to, 21, [ - - 15 i ,‘4
As Dbail, 48, - N - - 26
Name, 6n motiong and tules, 108, DUNR - - 45 b
Notice to party not having, 18, - - - - - 14 i
having, 18, i1o, - - - - 14, 46 i
wh’en Specxal 18, - - - 14 {
- return’ day goxié 5%,749, L 15 -
by pleadings Sérved, 114 - - 47 ]
To regitter student, 36, - - - - - 20 !
’ 86) - )
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INDEX—COMMON PLEAS. N
AUDITOR s
Appointment, 39, - - - - ; ut
vacated, 40, - - - L
Fee and expenses adjusted, 41, - - - -
affidavit to reasonableness of, 71, - v
Hearings, minutes, ete,, 41, - - I

Requesting issue before, 46, - - - -
Notice to creditor, 42, - - - - .
Report—to contain what, 48, - -

notice of filing, 44, N v -
excepting to, 20, = - " - -

confirmation of, 45, - - L8 .
distributing money under, 80, e
-arrangement for recording, 47, - - -

&

AWARD—Seo ‘ARBITRATION AND AWARD. ~
1

BAIL .
Notice of” addition, etc., 56 - - - - - 27
Allocatur for, 49, - - - e . - 25
To dissolve attachment 23, - 4 - - - 16 .
. In attachment of vessel 54 - - - " - 27
Attorney 45, 48 - - - - ,-' . - - 25
In appeal from award, 16, - -, = - - 14
Affidavit tof Bml—bond 55, - - - - Y
Commissioners of, 50, - - - v A, 25
Imprxsoned debtdr proposing, 56, - - - - 27
Fot'stay of’,ex" gcution, 52, - - - - - 26
record entries and certlﬁcate, 53, - 28
et in certiorari,.6l, - - - - e 29
i Sheriff, sheriff’s officer as, 48, - - - £ - 25
Special-—serving notice on, 114, - - - - 47
not waived on capias, 97, - - - - 42
None in certain torts when 49, . - - - 25
Suggesting freghold, 51, - , - . . - 28
BAILEE b
«Not guilty,”"by carkier, 122-s, - - - - - 80
- Non assumpsit by, 122-¢, - - - - 50
BANK—Sce MoNEY. p ;

BAR—See Boarp oF EXAMINERS.

[y Y
BILL OF EXCEPTIONS—See CHARGE. B “
- Not sealed to whole charge, 58, - - . 28
On testimony, 57, - - -~ - - .- 2Y

(87)
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BILL OF EXCHANGE

Plaintiff’s specification, etc. ; defendant’s denial, 8-1,
Judgment, no defence, 9-1, - - -

Not to prove execution, when, 5, - - -
Non assumpist inadmissible to, 128-1, 122, -
Plea in denial to traverse what, 123, - - -
Special pleas, 123, 126, - - - -

BILL OF PARTICULARS
Furnished, when, 120, - - - - -

BOARD OF EXAMINERS
Examination by, for study, 85, - - -

the bar, 36, - ~ .
‘ of member of another bar, 37,
Certificate by, 37, - - - - -

Member, to move general admission, 88-2, -

BOND
Plaintiff’s specification, ete: ; defendant’s denial, 8-1;
Judgment, no defence, 9-1, - - L
Not to prove dxecution, when, 5, - - -
In’terpleader nature of claxmant’s 135, - -
claimant unable to give, 186, - 3
Affidavit'to bail-bond, 55 - - .

BOOK-ACCOUNT
Plaintifi’s specification, etc. ; defendant’s dema.l, 8—1,
Judgment, no defence, 9— 1, - * - ho S

BOUKS OF ORIGINAL ENTRY o ,u\,

Copy—evidence, when, 7, - e .oA

CAPIAS - »
Alocatur for bail on, 49, - “ 2 a . v
Judgment not waiver of special bail, wheg, 9%, -

CARRIER © - .
“ Not guilty ' by, 122, - -y - -
CAUSE OF ACTION :
Party to show, to begin, 21-z, - - -
Bail in tort, after affidavit to, 49, - -
No better, on demurrer, 128, - - - -

CERTIFICATE k
«Of bail for stay, 63, - - . - - w26

in certiorari, 61, - - - s - 99

By Board of Examiners, 37, - - - - a - 2

(88)
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CERTIORARI
Suggesting diminution, 65, - - - .
Dismissed for default, 63, - - - - -
- Assigning error, 64, - - - - - -
Return—rule for, or attachment, 61, - - -
of record, €8, - . - - -
rule for fuller, 65, - - - - .-
Supersedeas, when; 61, - - - - -

OHARGE
Exception to, 60, - - T - - -
whble, not sealed, 60, - - - -
Preparing point for, 58, 59, - - - . -
That with defeet cured, no case, 127, . - - -
- - )

CIVIL-LIST
Asking jury of” Vl’ew-under,. 146, - - -

-~ -~
COMMISSION-«See DEPOSITION ; PROTHONOTARY.

COMMISSIONER—See Drprosizror ; DivVORCE.

PN
—

COMMITTEE OF LUNATIC
Affidavit of clairt or defencd by, 9-s, - - -

CONFESSION AND AVOIDANCE T
Matter in assympsit, 128--, - - 2 .

}'enant, 25, = =~ - - . N
" debt, 126, - - - - -

CONFIRMATION—See ACCOUNT; AUDITOR; SHERIFF.}

CONSIDERATION
Tllegal, as special plea, 123, - - - -

CONSPIRACY

Affidavit of claim or defente in, 8-1, 9-1, - -
Bsil in, 49, - - - - - - -

CONTINUANCE

For no formal joinder of issue, 145, - - -
Supplemental affidavit, case on.trial-list, 8~4, - -

CONTRACT
Plaintifl’s specifications, etc.; deferrdant’s denial, 8-1,
Judgment, no defence, 9-1, - - - . R
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Appeal from, as taxed, 69, - -
Non-payment of, in previous action, 2,
‘When arbitrators not chosen, 14, -
Pay for artist’s services, ta.xed a8, 71-2,
Attachment, dissolved at plaintiff’s, 27 -
of vessel tender refused, 34,

Expense of taking deposition, taxed as, 70,
Garnishes to pay, 25, - - -
Rule on plaintiff to secure, 66, - -
Over twenty dollars, 67, - -
On supplemental aﬁ‘ldqwt case on trial-list, 8—4,
Pleading—after defect pleaded over, 127, -

of’ amendment, after demurrer, 128, -

cause set for trial, 129
Of proving document not directly in issue, 6 -
Taxed by prothonota.ry, appeal from, 69, -
as stay, 70, *

By plaintiff,.tender refused, 68, - -

»

- COVENANT

Nonrest factum denies what, 125, -
L]

COOVERTURE * i T

As special pleain assumpsit, 128-23+ 4o 2L o,
covenant, 125, -

debton sunple eontrapi 126 ‘\

DAMAGES . S "\'W‘"\

b
Admission in action for, 81, ] o J

Appeal from assessment 72 - - >
Judgmenhm action for, no defencey. 9, - .
For property taken, issue formed, how 72, s oy

Executing in open.court, writ of i mquu‘y for 102,

SDEATII
*Abatemenbfor, 1,

DE BE

N «Blaintif’s specification, ete. idefendant’s'deninl, 843,

X Judgment, no defence,’9, f R . s
Oh bill or note, defendant’s {raverse, 126,
“ Never mdeoted " efc., to simple contract, 126
Specml pleas m,,l%(i, - -
On, qpecxalty, non, est factum, what 125, -

(909




P S Wi iy o € Wi ot Ea g -

<
INDEX—COMMON PLEAS. ab
~
DECLARATION Lo ° adm.
Filing specification, etc., with and after, 8, - - - ) oy
Against carrier, 122, - - - - - - 50
i In default of, on rule, judgment, 92, - - - 41
three months, non pros. without rule, 93, =~ - -~ 41 ]
To be filed before take judgment by. default,.9, - - 7
Rule to file, on notice, 92, - - - - -4
[ " In appeal from a justice, 93, - - - 41
Claimant’s, in interpleader, 135, - - - - - 65
form of, 187, - . - - - 56
DECREE . y 3
Appeal from distribution under, 80, - ~ - - 86
In divorce, 86, - - - R A 38
- DEED
Not to prove execution, when, 5, - - 2 - 3
Acknowledgment of sherifl’s, 131, - - - 2 54
. objecting, excepting to, 132, .- - b4 P
v? »
DEFECTS . ' i
Pleadegd over, objecting to at trial, 127, - . ow - 58 a
— - — iy
DEFENCE—See-AFFIDAVIT OF DEFENCE. . 74 A
A _ ‘ «; 3
DEMURRER R
Tn default of short plea, 119, - - - - w“ 49 " :?
‘ Amendment, after —j:igmgn\g on, 128, - - R 58 -
L ¥ .
e o
T
DEPOSITION ’ ” ! :
Of witness aneiént, infirm or going, 4; - .- - 33 B
Commissiofl, notice of ‘return of, /77, . e - 34 # :
Y 4 not taken on, 77, - - - - 34 i -
— =~ = “EXception to, 77, - - - - .- - 34
Expense of taking, 69, - - - - - 1, 81
Of witness in State, as evidence, 76, - - - - 34 %
“' . For usp on motion or rule, 78, - - - - . 85 '
- Taking, within State, 78, - - - - - 33
‘?" . . - ontside of Statg, 75, - N - . . 34
13 Admissibility ‘aft trial, 77, . . - - p 34
DEVISEE "
SherifP’s notice to, 11§, - - - - . - ‘g:.w, :
. .
DILATORY PLEA s st
To be verified, 118, - - - - - g 48
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76 INDEX——COMMON PLEAS.
b DISTRIBUTION
£~ Docket-receipt, 79, - - -
Made, When, 80, - - - -
DIVORCE
14 Subpena: issue; return; sherifl’s notice, 81, -
] affidavit to return of, 82, - -
& Proceeding ex parte, no appearance, 83, -
) Answer—rule for, 84, - - M . 37
4 none, after notice, proceeding ex parte, 84, - - 37
g to demand issue, 85, - - - - 37
B Case on argument-list, 87, - - - - - 88
i Examiner or commissioner, 83,86, - - - - 37, 88
B - Decree on ez parte proceedmgs 86, - - - - 38
DOCKRT _ -
# ‘ Receipt on eppearance, 79, - - v L - 8
Tssue—seturing entry in, 143, - - - - 60
; divorce case on, 85 - - - - - 87
i + traverse in ejectment on, 90-1, ;’“ - - - 93 ;
feigned issue on, 187-z, - <. & - - - BB -
N3 . trial-list made up‘from, 144, - w1 PR - 60 »
1 \\ J
DOCUMENT “
;}’ ' Not directly in issue, cost of proving, 6, - - 4
4y EiECcTMENT - o
§’ Survey by artist, 88, - - v - . 38
% artist’s pay, T1-2, - s-»\ . - - 31
Statements and abstra.cts, 90, - T - - 39 -
& Ordering for trial witHout plea, 89, - ha - -89 '
g “ Not guilty” with defence,- Whén, 90-z, 1o - Ceay & 39 £
" ¥4 Evidence at trial, 90-;, . 5 .o 4, .: L RS )
ﬁ RN . al
| *EVIDENCE -, -
% dmitting partnership.as hlleved 4% . . e G 3 /
i execution of wrltmg, 5 - - - -, 3 -1
o 0 document not dn'ectly‘ln issug, 6, © - - - 4 ,/’
f | averment in spécification, ete. 8—1 , " - 5 §
. After-discovered, 143, - - - - 1 - 47 -
oWl Limits to arguments on question of, 21, - - - 16
3 ok Taken before auditor, 43, - - - - . 923
E'E time for issue, after, 46, - -‘ 24.
) Bill, for r admitting or rejecting, 57, - - - - 27
> ¥ Books of original entry,7, - - - - 4 1 E“
e f Of costs  paid in previous action, 2, - - - - 1 ;
g ’ 1 (92) e J
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INDEX—COMMON PLEAS.

%

DAQE.

Deposition, securing reading in, 76,
for hearing on motion or rule, 78,
Testimony in divorce, 83, 86,

34
85

37, 38

‘What heard at trial, 8—4,
in ejectment, 90-1,
Matter of set-off, as, 121, -

EXAMINER-—See DIvorce.
EXAMINATION—Sece BoARD OF EXAMINERS,

EXCEPTION
To account of trustee, 3
answer in attachment of vessel, 31, 33,
Auditor—apypointed after time for, elapsed, 89, -
before report filed, 44,

after report filed, 45,
brief of, to report, 20,

To award of arbitrators46, |,
bail—waiver of ; justifying, 52
Bill 6f, on testimony, 57,

To charge of court, 69,

deposition, 77,

petitiofi or answer in divorce, 87,

return to inquest on fi. fa., 103,
sheriff’s deed, 182, - "
special return, 140-2, ,~
fact noggf"i'cé‘crd“:-See‘REconp.

.
EXECUTION
Stay of—bail for, 52,
certificate of, 58,
suggesting freehold for, 51,
For officer’s fees, 95; -
Of what writings, proof of, not required, 5,

t

EXECUTION-ATTAUHMENT
Returnable, how, 265
Garnishee—rule on, for answer or issue, 27,

interrogatories on, serving; 26,
answering,24, «

to pay cests, when, 25,
EXECUTOR

Affidavit of claim or defence by, 9-3,

FALSE IMPRISONMENT

Aflidavit of claim or defence in, 8-1, 9-1,

89
49

19
22
24
24
15
18
26
27
31
34
38
44
54
67

26
26
26
42

o9
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78 INDEX—COMMON PLEAS,
FEES PAGE,
Auditor o file alfidavit to, 71, - - - - 31
L Fixed by court on data, 41, 71, - - - - - 23,381
g Issuing, for officer’s, 95, - - - - - , 42
Taxed by prothonotary, 69, - - - - - 31 !
FEIGNED ISSUE . ?
To go on issue-docket, when, 137-2, - - - - 56
FIERI FACIAS
° Return day for writ of, 1422, . ; - . 59
Sheriff ’s inquest on, 103, - - - - - 44 .
FOR USE—See MARKING FOR UsE.
FOREIGN ATTACHMENT .
Garnishee, afiswer of issue by, 27, - - - - 17
‘When property nay be’sold, 22, - - - - 16
e T
FRERHOLD |, A\ e
Sgggestir‘;g, for stuy: 5ly - - - - - -2
GARNISHEE. ’ - »
Rule on, for answer or rissug, 217, - - - . 17 .
Serving interrogatories on, 26,. -- - - P - 17 ’
Answering interrogatories, 24, - - . - 17
To pay costs, when, 25, - - - U - 17
wr
GENERAL ISSUE e o
. Entered by court, 144, R - o0, : |
e f
HETR ) o w |
Sheriff’s notice to, 115, -+ _ =% - . -+ - 48 !
; - ": Ky o Yo, O e '
IMPRISONMENT ‘ *
Bail by debtor in, 56, - -, - "1 S B u_‘:{"’ﬁﬁ'
in false, 49, - - R N .95
L]
1 f
ENDEBITATUS ASSUMPSIT y gt i #’
Non assumpsit denies ‘what, 122-1, 5, - - - 50
- -y, * . - .
INFANCY }
" ~ As special plea in assumpsit, 193, © %/ 2 - - Bl t
- debt on specialty, 125, - - - 52
simple contract, 126, - . 52
" - A 1 A
INQUEST-—See JURY 8F INQUEST. - .t

(94)
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INDEX-—COMMON PLEAS. %

ANSTRUMENT OF WRITING PAGE,
Not to prove execution, when, 5, - - - - 3 -
Plaintiff’s specification, etef; defendant’s denial, 8-1, - 5 ’
Judgment, no defence, 9-1, - - - - - 7 :
INSUFFICIENCY ’

In affidavit of defence, 12, - -
notice of rulg, for 12 18 -
Of bail in appeal from award, 18, - - -

INSURANCE POLICY Pl

Plaintiff’s specification, etc.; defendaf’s denial, 8-1,
Copy not required, when, 9-2, - - - -

Judgment, no defence, 9-1, - - . -
Avoiding assured’s interest, 124, - - -
Non assumpsit denies what, 122-3, " -

INTERPLEADER—See-SHERIFF'S INPERPLEADER.

v

INTERROGATORIES ~
In affachment of vessél, 32, - - - -
- - excepting to, 83, - -

attachment-exécution—ifiling, serving, 24, 26, -
answering, 24, - -
Copy, commission out of State, 75, ~ - - -

ISSUE
On evidence before auditor, 46, - - - -
Continuance, for want of, 145, - - -
Answer in‘divoree to demand, 85, - - -
Cost of proving document not directly in, 6, -
Formal joinder of, case set for.trial, 129, - :
General, entered by court, 144, ( ((-Zb z .

ISSUE—DOCKET~Se§ -DockET,

JUDGMENT .
Plaintill’s specification, otc.; defendant’s dehial,-8-1, -+
- Referénce to, sufficient when, 9-2, - « - -

Acrrest of, effact of mgtion on.verdict, 112, 2 -
avalliig of defect, by motion, 127, -
On capias, effect on bail, 97, - - - -
For part of claim, 11, - - - -
all of claim, 98, - - -
Costs—after offer to confess, 68, 105, - - -
for non-paymont of, in previoug actiont 2, -
when a party fails to secu;& 66, .- -
"

JJ\ &

ir
»
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JURY

LIBEL

MALICIOUS PROSECTTTION

INDEX—COMMON PLEAS.

By default—precipe for, 96, - - -

of appellant’s appearance at trial, 94, -

declaration, 92, 93, 117, -
bill of particulars, 120, -
affidavit of defence, 9-1, 10, -
statement in ejectment, 90-2, 91,
plea, 117, - - -
For insufficfent defence, 18, - - -
officer’s fees, 95, - - - -
‘When person for use not marked, 104, -
On verdict, 99, 112, - - - -
warrant of attoriiey, 100, 101, - -

Limits of arguments to, 21, - -

After retirement of, except to charge, 60, -

Trial by, in divorce, 85, - - -

Of inquiry—Iliquidatings. Without, 98, -
executingin open court, 102, -
confirmation of rgturn, 103, -

view, asking for; 146, - - -

AJUSTICE

Appeal from judgment of, 10, - -
judgment on, no déclgration, 93, -
# dffirmed, 94, - >~

LEVARI FACIAS

Return day for writ of, 1422, -

Affidavit of claim or defence in}"8-1; 9-1, -
Bailin, 49, = = . . ;

LIBEN -See Mrcmawics’ Limn.

Of judgment for parh o‘fwblaim,xl_}‘, e -

LIST—See ArcumeNT-LisT; Crvin-List; Trisr-List.

LUNATIC—Sed CoMMiTeBE OF LUNALIC,

*

Affidavit of claim or defence’in, 8-1, 9~1,
Bail-in, 49, . . ;

*

MARKING FOR USE

Person for whose use to appear, 104, - -

MASTER

Brief of exeépfions.soreport, 20, - -
F1ee; iy - - - I

.(96)

.
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41
41, 48
49

- 7,10
40

14
44

- 42,46
48

- 5,7

25
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INDEX—COMMON PLEAS. 81
MECHANICS’ LIEN PAGE.
Plaintiff’s epecification, ete.; defendant’s denial, 8-1, - - 5 -
Reference to, sufficient, when, 9-2, - - - 7
‘ Judgment, no defence, 9-1, - - - - - 7
MINUTES
Auditor’s, 41, - - - - - y ; 23
, Noted on, exceptions to sheriff’s deed, 181-1,» - - - b4 °
special return, 140, - - B
MONEY
Brought into court, in attachment of vessel, 34, - - 19
Converting attached property into, 22, - - - 16
Paid out on decree or report,*80, - - - - - 36 4
docket-receipt for, 79, - 85 1
Deposited in bank, 106, - - - - - - 44 ;
Instrument for payment of, plff's spécification, ete., 81, - 5 ;
' defendant’s denial, 8-, - - 5
judgment, no defence, 9-1, - 7 E |
proving exécution of, 5, -~ - 3 b
Paying into court sum admitted, 105, - - - 44
Prothonotary’s commission, 107, - - - - 45 ;
Verdict fee, 99, - - - - . 49 ‘
MORTGAGE . :
Plaintiff*s-specification, ete.; defendant’s denial, 8-1, - - 5 & 3
Reférence to, sufficient, when, 9-2, - - - - 7 z
judgment, no defence, 9-1, - - - .- - 7 3
Not to prove execution, when, 5, - . - 3 b
MOTION
How framed ;.on argument-list, 108, - - - - 45
Day for hearing, 109, - - - - - - 46 R
For judgment in efectment, 99, - - - - 39 S
Notice of, te party, 110, - - - 46
To enter warrant of attorney, 101, - - - - 43
NARR—See DECLARATION.
’ NEVER INDEBTED, Erc.
Denies what, 126, - - - - - B2 i
NEWSPAPER—See ADVERTISEMENT. ;;.
NEW TRIAL ' 3
Tor after-discovered evidence, 118, - - .47 B
Motion for—filed, when, 111, - - - 46 i
opposite party not heard, 112, - 46 E a
stays judgment on verdict, 99, - £ 42 E|
Refused, judgment on verdiet, 112, - - - - 48 ;

(97)




' 82 INDEX—COMMON PLEAS,
|
. NON ASSUMPSIT PAGE.
- Denies what, 122, - - - - - R 50
Inadmissible on bill or note, 123, - - - 51
* NON EST FACTUM
Denies what, 125, - - - - - - 52
NON RESIDENT
To secure costs, 66, - - - - - 30
NOT GUILTY
By carrier, 122-4, - - - - - - 50
In ejectment, 89, - - - - . - 39
NOTE—See Promissory NoTE.
Plaintifi’s epecification, etc.; defendant’s denial, 8-1, - 5
Judgment, no defence, 9- -1, - - - - - 7
Not to prove execution, when 5, - - - - 3
NOTICE
To be in.writing ; service of, 114, _ - - - - 47
Of account filed by trustee, 8, - - - - 2
supplemental affidavit of dcfence, 8-4, - \- - 5
argument on instfficient defence, 12, =T . ~ 11
Entry on argument-list, what, 18, 110, - - SN -14, 44
’ Attachment—to dissolve, 28, - - - - - 16
» garnishee to answer, 24, - - - 17
By auditor—of hearing, 42, - . - - 28
repert filed, 44, . - - - - 24
Or bail—for sthy, 52, - - - - - g - . 26
‘of addition, eto., to, 56, - -‘VA‘ f c}' b 27
Of costs over twenty do]larg 67 - HS - - 30
to be secured, 66, - *.° - - - - 380
Of deposition—taken in State, 78, - . - - 33
+ out of State, 75, © - - - - 84
of witness, ancjent, ctc. 74, - S By
L refurn of comqusmn 77 € e - 34
not takermr on eomgnssmn 11, - - 34
for use on motion or rule, 78, - - - 857
Divorce—by sheriff, 81, - - - . 36
of rule for answer, 84 - - - - - 87
proceedings ex parte, 83, 86, - - - 87,88
- Fjectment—of artist’s survey, 88, - - s - - 38
i defendant’s statement, ete., 90-1, s - 39
Of rule for insufficient defence, 12, 18 - - - - 11, 14
In interplgader—to maintaifi or relinquish, 138, - - 55
of petition to sell gopds. 138, - - 87

<
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INDEX— COMMON PLEAS. 83
PAGE.
In appeal from a justice, 10, - - - - -t 10
Pleading—to declare or to plead, 91, 117, - - - 40, 48
of bill of particulars, 120, - - - 49
‘When return day expired, 19, - - . - - 15
Of set-off, 8-3, - - - - - - - 5
Special, 18, 110, - - - - - - 14, 46
Of specification, ete., filed after precipe, 8-2, - - 5
To stay proceedings, 116, - - - - - - 48
By propesed student, 35, - - - - - 20
candidate for bar, 36-2, - - - - o9
To widow, heir, devisee, 115, - - - - R 48
Of execution of writ of damages, 102, - - - - 438
NUNQUAM INDEBITATUS—See NEVER INDEBTED:
4
PARTICULARS-—See BILL 0F PARTICULARS. -~
PARTNERSHIP %
“When not to prove, 4, - - - - - 9
*
PAYMENT
As speciil plea in assumpsit, 123, - - - - 57
Copy of matter, under plea of, 121, - . - - 49
PERFORMANCE
As $pecial plea in assumpsit, 123, N - - - 51
———
~PITTSEURGH LEGAL JOURNAL—Sec ADVERTISEMENT.
PLEA, PLEADING
In abatement, to be verified, 118, - - - - 48
-Amendment—after demurrer, 128, - - - . 8
cause set for'trial, or at trial, 129, - 53
Assumpsit—non assumpsit denies what, 122, - - - 51
A to what inadmissible, 128, . 51
‘At length, 119, - - - - - - - 49
Bill, note—»on assumpsit inadmissible to, 123, 122, - 51,.50
denial to traverse what, 123, 126, ~ - - - 51, 52
- specidl pleas, 128, 126, - - - - 51, 52
Bill of partioulars, 120, - - - - e - 49
Matter in confession, etc., in adsumpsit, 123-3, - - 51
covenant, 126, - .- - 52
debt on simple contract, 126, 62
Covenant, non est factum what, 125, - - - .o b2
Debt on bill or note, 126, - - - - - 52
specialfy, 125, - - - - - - 52
Rule to declare or to plead, 117, 2 - - - 48’
Defectsy 127, - ‘- - - - 53

: ) .




Demurrer—in default of short plea, 119,

Dila.tory, 118, - - -

=™

Issue—joinder of, 143, - -
continuance, no joinder, 144,
general, entered by court, 144,
Non assumpsit—See Assumpsit, above.
est factum, denies what, 125,
“ Not guilty,” by carrier, 122-¢, -
in ejectment, 89, -

i Promissory note—See Bill, above.
] Set-off—filing copy of, 5, 121, -
notice of, 5, 8-,
as special plea, 1232, -
Special plea, matter in assumpsit, 123-2,
covenant, 125,

84 INDEX-—COMMON PLEAS.

Indebitatus assumpsit, non assumpsit what, 122,

Payment—as special plea in assumpsit, 123,
B copy of matter of, on rule, 121,

amendment, after judgment on, 128,

debt on simple contract, 126,

POLTCY OF INSURANCE

=
Plaintiff’s specification, ete.; defendant’s denia}, 8-1,

Copy not required, when, 9-2, - -

Avoiding assured’s interest, 124, -

Judgment, no defence, 9-1, - -
Non assumpsit denies what, 122-3,

PRECIPE

Specification—filed with, filed after, 8-z,

Issuing for costs, without, 95, -

For judgment by, default, 96, « " -

for part of claim, 11, -
no declaration, 93,
! in ejectment, 90-2, -

PROMISSORY NOTE ¢

Non“asgumpsit inadmiksible, 123, 122,
Denial to traverse what, 124, 126,
Special pleas, 128, 126, - -
Not to prove execution, when, 5,

PROTHONOTARY

Tomark action abated for death, 1,
h non-payment of costs, 2,
Arbitration—to strike off rule, 14,
receive bail in appeal ffom award, 16,

(100)
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48
60
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51

51
3,49

- 8,5
51
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INDEX—COMMON PLEAS.

Auditor’s report—to mark confirmed, 44, - S
enter exceptions to, 45, “ -

Commissioner of bail, 50, - - - .

Certiorari—to give certificate of bail in, 61, - -

‘rule return of record, 62, - -
dismiss writ, 63, - - - -
affirm judgment, 64, - - -
To tax costs and fees, 69, - - - - +
Deposition—to enter rule for, witness in State, 73, -
out of State, 75, -
‘ancient, etc., 74,
give notice of return of commission, 7T, -
enter oxceptions to, 77 - - -
To enter issue in divorce, 85, - - - -
Ejectment—to enter plea, 89, - - - -
non Pros., no statement ete., 90-2, - -
Joining issue, 143, - - - - -
Judgment—to enter, for default in set-off, etc., 83, -
precipe for, directed to, 96, - - -
liquidating, 98, - - - - -
on-verdict, 99, - - - :
of non pros., no déclaration, 93, - -
for fees,"95, - -
in appeal from a4 10, -
ndn.suit, no bill of particula -
> not.securing.costs, 66, - -
.~ “Toventer motions and rules, 108, - - -
rule for testimony for hearing, 78, - -
Order to withdraw record, directed to, 180, - -
To note sheriff’s deed acknowledged 131, - - -
objections, exceptlons to, 132-1,
exceptions to special roturn, 140 - - -

PUBLIC AT—ION.—Sge ADVERTISEMENT.

~
RECOGNIZANCE —~
Plaintiff’s specification, etc.; defendant’s denial, 8-1, -
Reférence to, sufficient when, 92, - - - - -
Judgment,.no defence, 9-1, - - - -
L]

-

'RECORD
Plaintifi’s specification ; defendant’s denial, 8-1, r
Reference to, sufficient when, 9-2, - - - -
Judgment on, no defence, 9-1, - - - -

In bail, 53, - - - - - - -

Return of, in certiorari, 63, L - - -
Receipt on, 79, - - 1 ¥ - -

14 (101)
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24

29
-2
29

31

34

34

37

39

42
41
10
30
85

54

- 54
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' | 86 INDEX—COMMON PLEAS.
PAGE,
Tn divorce, 86, - - - - - -~ 38
Marking for whoSe use, 104 - - - - 44
‘Withdrawing, from office, 130, - - - - - 84
Facts not of, to be verlﬁed in :
exceptions to arbitrators’ award, 15, - 18 ) '
sheriff’s deed, 182, - 64
+  special return, 140, - - 87
' REPORT
Brief of argubaent on' exception to, 20, - - - - 15 N \
To conftdin i'uhngs, 43 - - - - . - 23
exhlblt minutes; 41, - - . - - - 23 .
N Testimbhy ‘with, 43, - - . - - 23 .
Notice of filing, 44, - - - - - - 24
L Cdnﬁrmed or recommitted, 45, - - - - 24
"E&[oney pald out ungder, 80, - - - - 86
Recording,'47, - - - - - - 25
. i RETURN DAY ]
U General, 1422, - - - - - : - B9
: o In divorce, 81, - - - - - - 36 L
l" N To mattor on, argument:list, 19; - - - - - 15
S Judgment—mo appearance, after, 91, ' - - - 40 k
ok Satutday as,109; - - t ; . . 48
: p
' h . RETUEN; S?ECIA»L—S,Q‘e'SPEclAu RETURN,
fr RULE - .
S Framed, Wow, 108, - . “ . [ 45 f
k Daj for 'hearlpg unﬁe‘r‘ 109 - - ‘. - 46
- Wotice of éntiyof /110, - a ~ : - 46
LA depoition; fot dsd nddr, 78 - ; 35
3 To-admit docutient not Q‘upctly in'is sue,‘6 : - - 4
g [ 3.” ' choose arbxtratogq 14; - z - > 15°
) ! For return Lm certiorari, 6,2, - + - - - 29
: coyts, 66, - - . - - - b4 30
. deposﬁ1on of ‘witnesstin Stazé. 73, - - - 33 [
' outtbf State,75; - ‘- 34 ¢
| [ ' aneient ete., 74, - o - 33 .
: answer in divorce,.84, . - . ‘37 &
: insufficient defence, 12, - - - 11 ¥
In.inferpleader ‘cgsé, 133, - - - - 55
P dlscha.rgéd whex, 134, & - 56
i ! Pleadmg—to declare or to plead~@2 1%, - L e 41,48
o plead at length, 119 - - - 49
i By for bill of particulars, 129, - + - 49
) ' copy.Aw set-off; ete., 121, - .- - 49 43

b (102)




INDEX—COMMON PLEAS. 87T i
) PAGE., ,}
** Toshow cause—on argument-list, 17, - - - 14 i
returnable, when, 18, - - - - 14
fixing new return day for, 19; - - 15 :w
at hearing of, who to begin, 21-2, - - 16 it
for new trial, 112, - - - - 46 i
on warrant of attorney, 101, - . 43 It
SATURDAY 5
As return day, 109, - - - - - - 46 ;
Matters on argument-list, heard on, 19, - - - - 16
Sheriff’s deed, acknowledged on, 181, - - - 54 3
to execept to, before next, 182, - - - b4 i
Rule to show eause, returnable on, 17, - - - 14 i
L] - i
SET-OFF E
Copy of, filing, 5-2, - - - £ - - 3 |
furnishing to plaintiff, 121, - - - - 49 i
Notice of filing, 5-2, 8-s, - - - . - 8,5 4
Denying execution, 5-z, - - - - - 3 5'
As special plea, 123, - - - - - - 82
SHERIFF - ‘
As bail, 48, -, - - - - - - 25 ‘,'
Acknowledgment of deed, 181, - % - - - b4 k!
objecting, excepling to, 182-1, - 54
Publication of notice in divoree, 81, - - - - 36 ]
. Inquest on fier: facias, 108, - - - 4 -, 44 N
Notice—to widow, heir, deyisee, 115, - - - - 48
SHERIF¥F'S INTERPLEADER
Applicatibns under, 133, - - - - - 56 .
Plaintiff unable to give bond, 136, - - - - 66 H
Form of declaration, of plea, 187-1, - - - - 56 2 g
Plaintiff’s duties, on 'issue awarded, 135, - - - BB |
Rule to.maintain or relinquish, 183, - - - - 65, E ‘
discharged, when, 134-1, - 5 l
when both parties appear, 134-2, 55 A |
Order for sale of goods, 138, - - - - - BT ' !
Action against sheriff, 189, . - - - - 75 X '
1
SLANDER A
Affidavit of claim or defence in, 8-1, 9-1, - - - b7 ? ‘
Bail in, 49, - - - - - - - 25 r‘ f
SPECIAL MATTER }

: Not directly in issue, cost of proving, 6, - - - 4 J:; ;
(108)




SPECTALTY

. Non est factum demes what, 12 - - - -

STAY

Costs—for non payment of, 2, - - - -

on appeal from, as taxed, 69, '

Of proceedings, notice-of, 116, - - - .

execution, bail for, 52, - - - -

certificate of, H3, - - -

suggesting freehold for, 61, - -
STUDENT—See ATTORNEY ; BOARD OF EXAMINERS.

SUBPENA

Before read deposition, 76, - - - -

Issue and returd in dwbrce 8L, - - e

affidavit to, 82, - -

( ubhc record 141, «, - - . -
/d“«\ w\-\,t Y Q, 1oty ‘4:&"'““""
éUPI‘RSEDEAs ‘

[ )
Certiorari, wiren, 61; E - .w L -
SURVEY—See EJECTMENT. a e
- - - (e
TENDER - > )
Of suth admitted, 105, _ -¥ ' - Lz *;
In sttachment of vessel, 34, - T e .
TERMS OF COURT R
Begin, on what da'¥‘s, 142, . - - - .
TESTIMON ¥ e ¥
Return of, by auditor, 43, -, "' o -
Bili-of exceptions on, 57, - - - -
In divorce—taken exr parte, 83, - - - -
to be stbmitted,’ 86, - - I
TORT M |
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RULES IN EQUITY."

PENNSYLVANIA PRACTICE.

RULE 1. -~
MISCELLANEOUS RULES.

§ 1. The equity side of the supreme coutt, [distiict Courts. of
_equity always
courts] and courts of common pleas, shall be deemed open  for pro-

. ceedings of
always open for the purpose of filing bills, answers and course.

other pleadings, for issuing and returning mesne and

final process and, commissions, and for making and di-

recting all interlocutory motions, orders, rules and other
proceedings preparatory to the hearing of causes upon

their merits.(a) '

(a) Under Article V, Sections G.and 21, of the new Constitqﬁi&n,the‘Nisi
Prius and District Courts were aholished. And see Act 14 May, 1874, P.
L. 189.

-§ 2. The prothonotary’s office shall be open, and the  Prothonotary,
. . A . ance at
prothonotary shall be in attendance therein daily, during ofice,
office hours, for the purpose of receiving, entering, enter-
taining and disposing of all motions, rules, orders and

other proceedings which are .grantable of course, and

1By Art. V., See. 8, of the new Constitution, the original jurisdiction of
the Supreme: Court in equity is limited “to cases of injunction where a cor-
poration is'a party defendant.y’

The“Court will not as§ume)jurisdiction under this clause unless sufficient
reason is shown why the causq could not be heard in the proper county court;
which reason must be verified by affidavit aid presented with'the bill, other-
wise the bill will not be.entertdined. Buck Mountain Coal Co. v. Lekigh Coal
and Navigation Co. [Luz.], 2 W\ N. C. 241; s. c., 8 Leg. Gaz. 15.

The equity rules' adopted in 18§56 by the Supreme Court govern in theseveral
cpunties of the State. Durborron’s Appeal [8. C., Hunt.}, 6 W. N. C. 209,

The several courts of Common |Pleas have express power under Act 4 May,
1864, (Purd: Dig. 601, pl. 70) to establish for their respective courts a tariff of
fees and costs in eguity cases. JId.
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RULES IN EQUITY.

applied for or had by the parties or their solicitors, in
all cases pending in equity, in pursuance of the rules
hereby prescribed.
icwstern dis: § 3.{a) Inall casesin equity instituted in the supreme
g‘%;.féi"gugleld?g court when sitting in the eastern district, the niss prius
equity. Jjudge, unless otherwise ordered by the court on cause
shown, shall take cognizance, and shall hear and decide
the same, and make all necessary decrees as fully as the
supreme court in banc might or could do, subject to
revision according to the ninth section of the act of 26th
Nisi privs open, July, 1842, The nis; prius shall be open for equity
when: cases on all juridical days.
(a) See % 1, note (a).
wSertitying § 4. When any case in equity, within the meaning of
der Act 8 April, the first section of the act of 8th April, 1852,(a) comes
into the supreme court in banc for revision, it shall be
certified. from district to district until determined, "as
required by the act aforesaid. All such cases, institated
in other districts than -the eastern district, shall be dis-
posed of by the supreme court in bane, without a pre-
liminary reference to the Jjudge at nisi prius, and ‘shall
be certified for that purgiose from district to district,as
the said act requires.

(@) Purd. Dig. 592, pl. 8. - )
. t 4
x. -
RULE 2. it
PROOESS AND APPEARANCE, -

' d

When suit in -~ § 5, No suit shall be déemed pending until the bill

i d d »
ggg:ﬁt]iy:gl;;:::g be actually filed in the prothonotary’s office. Every bill
of, fling of, ete. shall be printed, except in the cases spécially provided

for in these rules; and the prothonotary shall endorse

thereon the time of filing the same.

Serviceofcopy  § 6. Unless otherwisexprovid,éd ‘by law, the d,ef:endant
of bill or defendants shall be required in the first instance to
appear and answer the exigency of ,the bill, by the ser-
vice of each defendant therein named‘of a printed copy

(130)
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‘thereof, on which shall be endorsed a notice in the fol- Notice to be

. ey e endorsed on
lowing form: “To the within-named defendant : (here copy.

the name of the defendant upon whom service is to be
‘made must be inserted.) You are hereby notified and
required, within fourteen days after service hereof on you,
exclusive of the day of such service, to cause an appear-
ance to be entered :for you in the supreme court of Penn-
sylvania, in and for the eastern district,.(or as the case
may be,) to the within bill of complaint of the within-named
(bere insert the name of complainant,) and to dbserve
what the said court shall direct. Witness my hand at
(here insert the place where the court is held, the date of
notice; and name and place of business of plaintiff’s
solicitor.)”

“Note.—If you fail to comply with the above directiond
by not.entering an appearance in the prothonotary’s office,
within fourteen days, yow will be liable to have tlte bill
taken pro confesso and a decres made against you in. your

-absence.”’

§ 7. Guardians “ad litem to defend a suit may be ap-  Guardian aa
pointed by the court, or by any judge thereof, on petition, pomied " *°
for infants or other persons, who are"under‘guafdianship,
or otherwise incapable to sue for themselves ; all infants Suing by guar-
and other persons so incapable may sue by their guar- yragn o °F
dians, if any, or by their prochein ami, subject, however, '
to such orders as the court may direct, as to security or
otherwise, for the protection of such infants and other

persons.

§ 8. Service upon a defendant shall be by giving .him service of pro-
. : . . . cess on defend-
a printed copy of the bill, with a notice endorsed thereon snt.
in the form prescribed in these rules, or by leaving such
copy and notice at his dwelling house, with an adult
member of his family or the family in which he resides.
The court, or a law judge thereof, may direct how service Service, M

shall be made in special }ases. epecial e
‘ (131)
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pSprvice on  § 9. In cases where husband and wife are defendants,
wife. service of* a copy of the bill and notice to appear shall
poervice on be made on each of them. Service on non- -resident de-

fendants shall be made in the mode prescmbed by the

acts of assembly_ relating thereto.(a)
(a) Purd. Dig. 598, pl. 47, et seq.

R Service on § 10. Service of the bill and notice to appear, on a
corporation, shall be effected in the mode prescribed by
law for the service of a writ of summons upon such cor-
corvico on the poration.(a) ~ Where the commonwealth is a necessary
" party, service shall be' made in the manner prescribed

by the act of 6th April, 1844.(5)

(a)Purd. Dig. 286, pl. 23, et seq.; Aot 28 March, 18717, P. L. 32.
(5)Purd. Dig. 598, pl 49.

Servite on  § 11. Whenever the court shall make sn order under
non-resident de-

fondant without the provisions of the act of 6th April, 1859,(a) for a ser-

wealth. vice upon a non-resident defendant; without the com-
monwealth, such service shall be by delivery to him ¢f a
copy of the bill, such as is provided for in these, rules,
together with a copy of the order authorizing such ser-
vice; and in, such case the form of subpeena shall be

+ gimilar,in substance, to the notice to appear prescribed by
these rules, but so varied as to require the defendant to
cause an appearance to he entered for him, on or before
the time fixed in such special of'\der

(a)Putd. Dig.-598, pl. 51, ) ,
@ *Eqs .

Service by § 12. Whenever the court. sha]l direct servids by pub-
publication un-

der Act 6 April, lication, under the provxsxons of the act of 6tfF'April,
1859,(a) a copy of such ordér, together with a statement of
the substance and object of the bill, petition or other pro-

ceedmg, shall’ be pubhshed in_such one or’'mote news-

order dlrect ‘having regard to the probable residence of
the defendant, and affidavit filed stating all the knowl-
‘edge or information of the complainant or deponent in
reference to such defendant’s place of residente.
(#)Purd. Dig. 599, pl. 52.
(132)

-

papers, and_at such times as the court'shall by special
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RULES IN EQUITY. 7

§ 18. Upon filing the bill, the prothonotary shall Suit tobe o
enter the suit upon his docket as pending in the court, whes.
and shall state the time of entry; and upon the filing
of an affidavit of the due service of notice to appear
upon the defendant or defendants, shall .enter the same
upon the docket. The appearance of the defendant, either  Appearanceof
personally or by solicitor, shall be by a paper filed and by peper filed,
endorsed by the prothonotary, with the time of filing
the same, and shall be noted on the margin of the equity
docket. If the defendant shall not cause an appearance
to be entered for him within the time limited for that
purpose, the plaintiff may, at his election, enter an order
as of course in the cause, that the bill be taken pro con-
fesso, or proceed by attachment as is hereafter provided

by Section 29.

RULE 3.
PLEADINGS GENERALLY.

§-14. All bills, interrogatories, demurrers, pleas, an- peasdings o
swers to bills and to interrogatories, and amendments
of pleadings, where such amendments exceed one hun-
dred consecutive words, shall be printed on white sized
paper of a convenient size. Amendments shall be prmted
on one side only of the paper. Each party appearmg by ¢ opies ‘oT
separate counsel shall be entitled to ten copies of all such peathe:
pleadings. The amount paid for printing shall be al-_ Costs of print-

R ing pleadings.
Jlowed as costs of the cause. This rule shall not apply Rule not ap-

plied, when.
where counsel shall certify that his client, by reason of
paverty, is nunable to pay for the same. In which case,
instéad of teri printed copies, each party shall be entitled
to one fairly written, copy ‘of ,all pleadings, interrogato-
riés, ete., and in such case any other party may print
such papers, and bé allowed for the expénse at the ter-. '
mination’ of thercause, or when the court shall see fit to

order the paynrent by the other party. The prothono-  I° That foaso

unprinted
pleadings may

tary shall not permitany such unprinted pleadmgs to be Paen!

iled, savirig with such a certificate, and saving also bills Juféltllfm,f" in-

(138)
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for injunction where counsel shall certify that thefe has
not been tinie to print the same. And such injunction
bills shall be withdrawn and deemed finally dismissed
as of course, unless within twenty ddys after filing the
same printed copies are filed and served.

RULE 4.
‘s

STRUCTURE OF BILL.

Structure and”  § 15. Every bill shall be expressed in as brief and suc-
contents of bill. . ’ .

cinct terms as it reasonably can be, and.shall ¢ontain no

unnecessary recitals of deeds, documents, contracts, or oth-

er instruments, in hee-verba, or any other impertinent

Reference tomatter, or scandalous matter not relevant to the suit. If
master for 1m-

pertinent  or it do, it may, on exceptions, be referred to a master by
scandalous maf,-
ter, any judge of the court for impertinence or seandal, and

if so found by him the matter shall be expunged at the
expense of, the plaintiff, and he shall pay to the defend-
ant all his costs in the suit up to that time, unless the
court or a law judge thereof shall otherwise ‘order. If
o S0t of refer- the master shall report that the bill is not scandalous or
’ impertinent, the defendant [plaintiff ] shall be entitled
to all costs ocdasioned by the reference, or the court or
any law judge thereof may decide thereon without a
reference unless the case shall require it.

Formof bill.  § 16, Every bill, -in the"introductory part thereof,
.shall contain the nates of all the parties, plaintiffs and
defendants, by and ugainst 'whom the bill is brought.
The form in substanceshall be as follows : In the (style
of court). QSitting in dquity. Between (A.B.) pla'mt?ﬁ,
and (C. D.) defendant.  To the honorable the Judges of
the said Court: Your orator complains and says, ete.

Bill to be di-  § 17. The bill shall be divided into paragraphs con-

vided into para-
graphs, to con- secutively numbered, and shall contain a succinct state-

t: tat

of Tucts, e ment of the facts upon which the plaintiff asks relief,
and at his option the facts which are intended to ayoid
an anticipated defence, and such. -averments as may be

- (134)
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necessary under the rules of equity pleading to entitle
the plaintiff. to relief, and the prayer for relief and. for
special orders, writs or process, which shall also be so
divided and numbered. The combination clause, the gﬁfénalt aver-
interrogatories, and the allegation of want of remedy at omitted in bil.

law and similar formal .averments, shall be omitted.

RULE ;. ;
PARTIES.-

§ 18. Where no account, payment, conveyance, or: Inwhat cases
. o s e . defendant need
other direct relief is sought against a party to a suit not not appear and

being an <infant, the pparty upon service of the notice é’;’}:g}':ﬁy requir.
upon him need .not appear and answer fhe bill unless

the plaintiff especially requires him so to do, by the

prayer of his bill ; but he may appear-and answer at his

option; and if he does not appear and answer, he shall.

be bound by all the proceedings in the cause. If the

plaintiff shall require him ‘to appear and answer, he

shall be entitled to the costs of all the proceedings

against him, unless the court shall otherwise direct.

§ 19. Where infants or persons not sui juris are par— Where person
not sutjuris, fact

ties, the fact shall be specially stated in the bill, so that to be stated in
the court before or after the service of process may take
order thereon.as justice may require.

{

§ 20. Where persons without the jurisdiction are Whers peraon
without ~ juris

proper pr necessary- partigs, this fact shall be stated ingiction, fact to
the bill, and, they may~be brought ip by service when
they come within the jurisdiction of the court, or under
a special order as provided by the acts of assembly. (a)
(a) Purd. Dig. 598, pl. 61..

§ 21. In all-cases where it shall appear to the court _ Proceedings
without preju-

i i dice to the
that persons, who might otherwise be deemed necessary Qe b

or proper parties to the suit, cannot be made parties by persons not

reason of their being out of the jurisdiction of the court, '
incapable otherwise of being made parties, or because

(185) e
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their joinder would oust thie jurisdiction of the court,
i ; the court may, in their discretion proceed in the cause .
% ﬁ

13

without making such persons parties ; and-in such cases
B the decree shall be without prejudice to the rights of
‘ ' the absent parties.

i Proceedin H " i -
1 SRt i pamesg § 22. Where the parties on either side are very nu

where = Parties merous, and cannot without manifest inconvenience and

1 48 oppressive delays in the suit be all brought before it, the
S | B court in its discretion may dispense with making all of
1% them parties, and may proceed in the suit, having suffi-
IE cient parties before it to represent all the adverse inter- !

est of the plaintiffs and the defendants in the suit

roperly before it. But in such cases the decree shall ,
U3 properly 3
9;3 ' be without prejudice to the rights and claims of all the
}‘ absent parties. ir‘
L¥ Trustee of te-  § 28, Tn all suits concerning real estate, which is
alty torepresent . - ) PN
E benefictaries yested in trustees, and such trustees are competent to
{ gell and give discharges for the. proceeds of the sale, and
i . for.the renté and profits of the estate, such trustees shall
; ' represent the persons beneficially interested in the éstate
t

or the proceeds, or the rents and profits, i in the same
manner and to the same extent as the executors or ad-
ministrators in suits concerning personal estate repre-,
sent the persons beneficially interested jn such personal

HE 5 : estate; and in such cases it shall ot be necessary to
A make the persons :beneﬁmal'ly interested in such real
A : estatd or rents and profits parfies to the suit, but the
) i court may, upon consideration of the mattedr on the
hearing, if it shall 30" think fit, order such pérsons to
be made parties. ! ) . )
Making heir- & 24. In suits to execute the trusts of a will, it shall
, RUIAPAMY: 10t be necessary to make the heir-at'law a party ; but
B the plaintiff shall be at liberty td make the heirs-at-law
b i a party, where he desires to have the'will established
against them.
i pf§§‘§‘§gW§?§ § 25. In all dases wheré the plaintiff has a joint-and’
1 U LTl 27" several demand against several persons, either'as princi-
(136)
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pals or sureties, it shall not be necessary to bring-before 8
the court, as parties to'a suit concerning such demand,

all the persons liable thereto : but the plaintiff may pro-

ceed against one or more of the persons severally liable.
"But the defendant may at once proceed by a bill in the Cross-bill

. . ) against person
nature of a cross-bill against such party as is liable ot made a co-

efendant.

jointly. with him, and such- party shall be permitted tod
make himself a party to the original cause, and defend

the same, and the proceedings in the original cause shall,

after the service of such cross-bill; be conclusive as to

such other party, and if he shall appear thereto, be con-

ducted as if he had been made & party thereto in the

first instance.

»  §26. If a defendant shall, at the hearing'of a case, Decree saving
object that a suit is defectwe for want of parties, not T, ;;"f parties
having by plea or answer taken the objection and therein’ i
specified by name or description the parties to whom the
objection applies, the court, if it shall think fit, shall be at
liberty to make a decree saving the rights of*the absent %
parties.

§ 27. Where the defendant shall by his answer sug- [ Setting down A1
or argument &l- i
gest that the bill is defective for ‘want of parties, theleget want of LN
plaintiff shall be at liberty, W,lthm fourteen days after” b0
answer filed, to set down the “causé for argument upon 8 1
that objectiqn only; and the purpose for which ‘the
saine is so set down shall be notified by an entry to be
made in the equity-docket in the form or to the éffect
following, that is to say: “S#t down upon'the defenddnt’s
objection for want of parties” And where the p]a.mtlﬂ' Effect of pro-
eding to hear-
shall not set down. his cause, but shall proceed théréwith mggthhout set-

down for

to a hearing, motwithstanding an objection for weht of ‘\rgglg"e‘r;znta L i
parties taken by the answer, he shall rob at the liedring parties.

of the cause, if the defendant’s objection shall then be 5
allowed, be ‘entitled as of course to an order for liberty 3
to amend his bill by.adding parties. But‘the court, if” ;
it think fit; shall be at liberty. to dismiss thé bill.

16 (137)
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12 RULES IN EQUITY.

o poomtinu § 28. The parties to a suit may at any t?me bef'ore
ment and pay- decree, by agreement in writing, without special motion,
consent that the bill be dismissed with or without costs,
as may be stipulated ; and upon payment of the costs
due to the officers of the court, such agreement shall be-
entered upon the docket, and the suitshall be thereupon

fully ended and discontinued.

RULE 6.

PLEAS, DEMURRERS, AND DECREES PRO CONFESSO.
Rule forplea,  § 29. The plaintiff shall be entitled immediately after

demurrer, or an-

swer. the defendant’s appearance is entered, to a rule on de~
fendant to be entered of course in the prothonotary’s
office, to file his plea; demurrer, or answer to the 'bill
within thirty days after service of notice of such rule;
in default of compliance therewith the plaintiff may at
his election enter an order as of course in the cause, that
the bill be taken pro confesso. And in such case, and

- ;ﬁ;’f";‘}igif also where the bill is taken pro confesso for want of an

greegro omfe appearance, the cause shall be proceeded in ez parte, and

o orear the case may be put upon the next equity argument-list,
wwer: and the matter of the bill may be decieed by the court
when there reached in its order, if the same can be'done
without an answer, upon the dllegations in the bill,
which without further Proof shall be taken ag admitted ;
or the plaintiff, if hé&requirés any discovery or answer
to enable him to obtain a proper decree, shall. be’enti-
tled to process of attachment against the deferfant to
compel an answer, and the defendant shall not, whén
\ arrested upon such process, be discharged-therefrom,

unless upon filing his answer or otherwise complying
with such order as the court or alaw judge thereof may
direct as to pleading to or fully :answering the bill
within a period to be fixed by the'court ¢r judge, and
undertaking to speed the cause; or it shall :be in the

m&gﬁi’gj&‘;}g option of the plaintiff, when such rule to plead, answer

Attachment to
compel an an-
swet,

a plea, demurrer . Jomur shall have been served as- aforesaid and not
(138) ‘
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RULES IN EQUITY. 18

complied with, or on default of appearance by the de-
fendant within the time limited therefor, instead of tak-
ing the bill pro confesso, to have process of contempt to
compel an answer.

§ 80. When the bill is taken pro confesso, and the Decree on

court shall have proceeded to a decree as aforesaid, such ?é}vlfes:fkig e
decree so rendered shall be deemed absolute, unlebs the fute. when | set
court or a law judge thereof shall, within fourteen days hen? metion
after the service of notice of such decree on, the defend-
ant, set aside the same and give the defendant time for
filing an answer upon cause shown. And no such mo-
tion shall be granted, unless the defendant shall under-
take to file his answer within such time as the court
shall direct, and, submit to such other terms as the court

shall direct for the purpose of speeding the cause.

§ 31. The defendant may, at any time before the bill Defendant may
is taken for confessed, or afterwards with the leave of Ghan lotho Whoys
the court, demur or plead to the whole bill or to part ofbu pm of the
it, and he may demur to part, plead to part,and answer as
to the residue; but in every case in which the bill spe- . chacge
cially charges frand or combination, a plea tg:such part gf raud or com-

must be accompanied with an answer fortifying the plea, ¢ 2ecompanied
and explicitly denying the-fraud and combination and the Picit in denial.

facts on which the charge is founded.

§ 32. No demurrer or plea shall be allowed to be Demurrer or
filed to any bill, unless supported by affidavit that it is supai)mlt,lé‘tis{;y o
not interposed for delay; and if a plea, that it is true m
point of fact. Demurrers shall be substauntially in the
form following: ¢“The defendant demurs to the whole Form of ab-
bill,” or “to so much of the bill, or discovery or relief,” "
stating the particulars and assigning the reasons or
groundsin detail.

§ 83. The plaintiff may set down the demurrer or plintif may
plea to be argued, or he may take issue on the plea. If,‘g?vdeen?\rl?;gegﬁ
upon an issue, the facts stated in the plea be determined to on plea.

(139)
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for the defendant, they shall avail him as far as in law
and equity they ought to avail him.

Defondunt § 34. If the plaintiff shall not reply to any plea, or
s 4 . . \
gﬁéggefvfﬁ;r- set down any plea or demurrer for argument within ten

’ days after service of the same, the defendant may set it

down for argument on five days notice.

soemurrer or - § 35. No demurrer or plea shall be held bad and
held bad, when. gyerruled upon argument only because such demurrer
or plea shall not cover so much of the bill as it might
by law have extended to, or because the answer of the
defendant may extend to some part of the same matter

as may be covered by such demurrer or plea.

 fmendingLil & 36, If, upon the hearing, any demurrer or plea shall

or plea has been he allowed, the court may, in its discretion, upon motion
of the plaintiff, allow him to amend his bill upon such
terms as it shall deem reasonable.

o Asigning de- § 87. If, Jupon the hearing, any demurrer or plea is

sver after de- overruled, urless the court shall be satisfied that it was

tobilloverruled, intended for vexation and delay, the defendant shall be
-assigned to answer the bill, or so much théreof as is
covered by the plea or demurrer, at such period as, con-
sistently with justice and the rights of the defendant, the
same can, invthé judgment of the court, be reasonably
done; in default whereof the bill shall be taken against

him pro confesso, and’ the mitter thereof proceeded in

. - .
Decreoprocon- and decréed accordingly ; and such decree shall also be -

Jesso on plea or

demurrer deem- made when the -court deems the- plea or demusrer to
ed  vexatious, .

frivolous, etc. ~ have been- for vexafion #nd delay, und to hdve been
frivolous or unfounded.

RULE 7

ANSWERS AND CROSS-BILLS.:

oo Struclure and § 38. The defendant shall make answer to all the ma%
orm of answer, ¢ ' S B

terial allegations of the bill. The answer-of a defendant
must be in the first person, and divided into paragraphs

(140)
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numbered consecutively, each paragraph containing as
nearly as may be a separate and distinct, allegation. The Defendant
rule that if the defendant submits to answer, he shall gﬁ:ix?g%g%:%?
answer fully to all the matters of the bill, shall no longer
apply in cases where-he might by plea or demurrer pro-
tect himself from such answer and ‘discovery. And the what matters
defendant shall be entitled in all cases, by answer, to insist Pondont may do-
upon all matters of defence in law, (not being matters :?Ef:i‘%gfﬁ%
of abatément, or' to the character of the parties, or of b i answer.
matters of- form), to the merits of the bill, of which he
may be entitled to avail himself by a demurrer or plea
in bar; and in such answer he shall not be compellable
to answer any other matters than he would be compell-
able to answer and discover, upon filing a demurrer or
plea in bar and an answer in support of such plea, touch-
ing the matters set forth in the bill to avoid or repel the
bar or defence. Thus, for example, a bona fide purchaset
for a valuable consideration, without notice, may set up
the defence by way of answer, instead of plea, and shall
be entitled“to the same protection, and shall not be com-
pellable to make any further answer or‘discovery of his
title than he would be in‘any answer in support of such
plea.

‘.

§ 39. Specific interrogatories to defendants shall not rioq torrogato.
be ipcluded in the bill, but may be filed separately. Inseparately.
like manner any defendant shall be entitled to file in-
terrogatories to any of the plaintiffs after he shall have
put ih his own” answer to, the bill. In eithei’case they

“may be filed at any time before the taking of téstimony Time for filing.
is begun, and ‘shall be deemed with the answers part 6f

the pleadings. By special order on notice they may be

filed after testimony has been taken, and answers rer

quired at -such time as the court or a law judge .may

order. They shall be divided as conveniently as may To pedivided
bé, and numbered. Where there is more than one de- )
fendant or plaintiff, the particular interrogatories which

each is réquired to answer shall be specified by. a note

at the foot of the paper. A copy shall be served on each  Copies to be
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party required to answer them, or his counsel, and an
order of course, to answer within ten days after such

Coptes of an-service, and on neglect to answer any interrogatory and
swers to inter-

rogatories.  gerve a copy of such answer within that time, the plain-

Attachment to ¢iff or defendant, as the case may be, shall be entitled
compel answer,

to move for an attachment to compel an answer.

Party atliber- ~ § 40. A plaintiff or defendant shall be at liberty to de-

ty to decline to ., . . .
answer ~inter- cline answering any Interrogatory, or part of an interrog-

tory, when. . :

FOBHOR, When atory, when he might have protected himself by demurrer
from answering the subject matter of the interrogatory ;
and he shall be at liberty to so decline, notwithstanding
be shall answer other interrogatories from which he

Argument of might have protected himself by demurrer, and the
the matter, as

forinsutficiency. plaintiff or defendant may, on forty-eight hours’ notice,
set down the matter for a hearing before any law judge
of the court, as on an exception to the answer for in-

Excepting for Sufficiency. Bui: where the interrogatories are not fully
unexplained

omission to an-answered, and no reason is assigned for the omission,

swer fully,
the . particular objection must be pointed out by excep-
tion fo be filed and setved at least ten days before the

Hling replica- hearing of such exception. The plaintiff or defendant
tion before in-

serrogatoriesshall be at liberty, before answers to the interrogatories
answered, or ex.

ceptions "deter- yye filed, or pending exceptions, t6 file or requirea.repli-
cation, and proceed to take testimony without waiver of
his right to such answers, or of his . exceptions to the

answers. .- »

Cross-bill for  § 41. Cross-bills for dlscovcry only shall not be al-

discovery only

not allowed—in- lowed, but the defendant shall be at liberty®™mstead
terrogatories,in-
stead. thereof to file mterrogatorxes to the plaintiff as above
pigthercross- provided. In other cross-bills no further reference shall
be made to the matters contained in the original bill
than shall be necessary, but the same may be treated as
Yorm of cross- if’ incorporated therein. The rules regulating.the form
bills,
Sorvice of copy Of bills shall apply to crdss-bills. If.no new parties
of crossbill- " pre introduced, service of a copy of the cross-bill on the
(lﬁeggigfnoaacg)r;ﬁ,couns.el of the plaintiff in the original bill shall be
vith eross-bill. sufficient. Where other persons are made parties the
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service shall be in the manner provided in original bills,
a copy of such original bill being served together with
the cross-bill, and such new parties shall be entitled to
have copies of the answer to the original bill as required
for the plaintiff.

§ 42. Answers and affidavits may be sworn to before am%gg;yg:sswgﬁ
any person authorized to administer oaths under the laws te before whom.
or usages of this commonwealth, or of any other state,
territory, or country, where tlre oath is taken.

RULE 8.

V4
EXCEPTIONS TO ANSWERS.

§43. Afte'r answers are filed to interrogatgries, the ex'l(;i;gg for ﬁli‘éﬁ
plaintiff shall be allowed twenty days from the service snswersto inter-
of a copy of such answers on the plaintiff’s counsel, to
file in the prothonotary’s office exceptions thereto, and
no longer, unless a longer time shall be‘allowed for the
purpose, upon cause shown to the court or a law judge
thereof; and if no exceptions shall be filed thereto.within
that period, the answer shall be deemed and taken to be
sufficient. -

§ 44. Where an exception shall be filed to the an- Exception to
swer to any interrogatory for insufficiency, within the Togatory for in-
period prescribed by these rules, if the defendant shall Jored forz hear-
not submit to the same, and file an amended answer
within ten days from service of a copy of such excep-
tion on the defendant’s counsel, the plaintiff shall forth-.
with order the prothonotary to set the matter down for
a hearing on the next day thereafter appoinrted for such
causes, before a law judge of the court, and shall give
notice of such order to the opposite party or his solici-
tor. And if he shall not so set the same down for a ,
hearing, the exception shall be deemed abandoned, and doommod  oane
the answer shall be deemed sufficient: Provided, how- oned, when.
ever, that the court or any law judge thereof may, for
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Time enlarged, g00d cause shown, enlarge the time for filing an excep-
tion or for filing an amerided answer in their or his dis-
cretion, upon such terms as they or he may deem rea-

Fxceptions to 3 :

b oepaons o sonable Exceptions shall be_prmted, and the expense

beuse of print-of printing such as are sustained shall be allowed as

costs, to be immediately recovered.

After an ex-  § 45, Tf, at the hearing, any exception shall be al-

ception has been

allowed, a full lgwed, the defendant shall be bound to put in a full and

? gstvg(;rt otg(r)atgl;; 1 h 1 hi

?fmiﬁ bo gt in, :ec;xlngaete anjwer to the partlcu ar interrogatory, within

Saine it ys, unless the time be enlarged by order of the
court, otherwise the plaintiff shall as of course be enti-
tled to take the bill, so far as the matter of such excep-
tions is concerned, as confessed, or, at his election, he

Attachment. may have a writ of attachment to compel the defendant

1 to make a better answer to the matter of the exception ;-

and the defendant, when he is in custody upon such
writ, shall not be dlscharged therefrom but.by an order
of the court or of a law judge thereof, upon his putting
in such answer and complying with such other terms as
the court or judge may direct.
Alleged scan-  § 46. No order shall be madé by any jud‘gé— for refer-
dalous or imper- . - .
tinent matter o ring ‘any" bill, ariswer, or pleading, or other matter, or

proceeding, re-

ferred underex- proceeding depending before the court for scandal or im~
ception and or«

der. pertinence, unless exceptions are ta.ken in writing, and -

.

% signed by counsel, describing the’ partlcular passages
which are considered , .to be, scandalous or impertinent ;
Such excop-nor unless the excepahons shallbé filed within ten days

tions must
filed, when.  after service of the same upon the par y exce tmg or

his counsel,.and ,such exceptions .may be set gwn for,
A hearing hearing by either party on forty-eight hours’ notlce, or

th
*had, when.” * suchother notice as the court may ¢ direct tq the opposite

party.. “

13
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RULE q.

REPLICATIONS.

§ 47. Whenever the answer of the defendant shall After general
replication filed,
not be excepted to, or shall be adjudged or deemed cause atissue.
sufficient, the plaintiff shall file the general replication
thereto within ten days thereafter, unless he-shall set
the cause down on bill and answer; and in all cases
where the general replication is filed, the cause shall be
deemed to all intents and purposés at issue, without any
rejoinder or other pleading on either side. If the plain- guie to sle

. . . . 1+ such replication.
tiff shall omit or refuse to file such replication within “'Efect of fail-

the prescribed period, the defendant shall be entitled to with rata 2
a rule upon” him to reply within ten days after notice

of such rule; on failure o file such replication with~

notice to the defendant’s counsel, the plaintiff’ shall be

deemed to have abandoned his right to traverse the mat-

ters alleged in the answer. The replication shall be in ” Form of repli-
substance thus: -“The plaintiff joins issue on the mat- o
ters alleged in the-answer.”

§ 48. No special replication to any answer shall be Special repli-
< cation not allow-

filed. But if any matter alleged in the answer shall ed, but, %‘i’i\ffilg:
make it necessary for the plaintiff to amend his bill, he stead-
may have leave to amend the same upon motion to the

court, or a law judge thereof in vacation.
4

RULE 10.

AMENDMENTS, SUPPLEMENTAL BILLS, &c,

+§ 49. The plaintiff shall be at liberty, as a matter of When, before
. R a1 . answer, ete.,
course, to amend his bill in any matters whatsoever, be- filed, plaintiff a;
. A 4 8,
fore apswer, plea, or demurrer to the bill, but he shall auend bil.

ties t
without delay, give the defendant notice of such amend- notice.
ment, and all rules taken by the plaintiff in the case
shall be suspended until such notice is given,

17 (145)
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When, before . ] 1
ropyiely before § 50. After an answer, or plea, or demurrer is put in,

g Tithout no-and before replication, the plaintiff may, upon motion
mey amend Ml or petition, without notice, obtain an order from any
law judge of the court to amend his bill within twenty
aen amend days thereafter. But after the replication [is] filed, the
tion filed. plaintiff shall not be permltted to withdraw it and to
amend his bill, except upon an order of a law judge of
. the court, upon motion or petition, after due notice to
the other party, and upon proof by affidavit that the
same is not made for the purpose of vexation or delay,
or that the matter of the proposed amendment is ma-
terial, and could not with reasonable diligence have been
sooner introduced into the bill, and upon the plaintiff
submitting to such other terms as may be imposed by

the judge for speeding the cause.

When plaintit  § 51. If the plaintiff, so obtaining any order to amend
deemed to, have

talmndonedn%ht his bill after answer, or plea, or demurrer, or after rep-
o amend

gnder order, at- lication, shall not file his amendments or amended bill,

filed. as the case may require, in the prothonotary’s office, and
serve a copy on the counsel of all other parties to the
cause, who appear by counsel within the time appointed
for making such amendments, he shall be considered to
have abandoned the same, and the cause shall proceed
as if no application for any amendment had been made.

1mog G adants  §52. Inevery case where, after answer filed, an amend-

or plead toment of the bill is made in sfich particulars as to vary
the case or the grounds of rehef the defendants shall
be at likerty to demur or plead to the amendedebill or
to the amendments, as if ne answers had been filed, and
the answer to the orlgmal bill shall not, unless the de-
fendant fails to put in another answer when required,
be used except as an admission of the facts therein
stated, subject to explanation by the answer subse-

a,{,’e’;flm;t?quently filed. Answers toamendments may be réquired

roavirea. "™t such times as the court or a law judge upon notice
shall direct, and shall be in éther respects subject to the
rules regulating answers to the original bill.
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§ 53. After an answer is put in, it may be amended o Amendments
as of course, in any matter of form, or by filling up ac‘(:,},‘if,:;;}’j}of{ ro-
blank, or correcting a date,-or reference to a document, Er;ccz:;sigf%é?é
or other small matter, and be re-sworn, at any time be- bill and answer.

“fore replication is put in, or the cause is set down for a
hearing upon bill and answer. But after replica- ko, amend.-
tion or such setting down for a hearing, it shall not be :{grreplication:
amended in any material matters, as by adding new
facts or defences, or qualifying or altering the original
statements, except by special leave of the court or a law
judge thereof, upon motion and cause shown after due
notice to the adverse party, supported, if required, by
affidavit. And in every case where leave is so granted,
the court or the judge granting the same may, in his
discretion, require that the same be separately engressed
and added as a distinct amendment to the original an-
swer, so as to be distinguishable therefrom.
§ 54. Whenever the circamstances are such as to Amendmentto

original bill, in-

require a bill of revivor, supplemental bill; or bill in stead of bill of
? 4 revivor or sup-

the nature of either or both, or where additional or dif- e il

ferent parties are required to be joined, the same shall tes, ete-

be made by way of amendment or addition to the orig-

inal bill, and copies of such amendments or additions

being served on the parties to the original bill, or their

counsel on the record, shall entitle the plaintiff to pro-

ceed as on an original bill, after service. Where a new

party is joined, a copy of the original bill and the

amendment shall be served as is provided for in the

case of original bills. But, where the personal repre- Proceaure
. . where personal

sentative of a deceased party is properly required to be repT esentative

joined, it may be done by stating on the record the fact

of the death, and the grant of letters to such represent-

ative, and by service of notice of such staterment on

such representative ; and the cause, without more delay,

shall proceed as if such representative had been origi-

nally a party, allowing him ten days to appear.
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RULE 11.

KEVIDENCE.

(rler to take § 85. An order to take the testimony of ancient, infirm,

bene ese beforeand going witnesses' de bene esse before any alderman

' or justice of the peace of the respective county, or other

person therein, authorized by law to take depositions in

other cases, may be entered by either party in the pro-

thonotary’s office of course, 4t any time after the service

of process stipulating a reasonable notice to the adverse

Order forcom- party : so of an order for a commission to any- place
mission to dis-" | %, . .

tantplace.  within the State of Pennsylvania, more than forty miles

distant from the county seat of the respective county, or

siahow commis- {0 any other State or territory, or to foreign parts. But in

Interrogatories. case of a commission, the interrogatories must be filed in

the prothonotary’s office at the time, and written notice

Commissioners. Of this last order and of the names of the commissioners

must be served on the adverse party at least fifteen days be-

fore the commjssion issues, in orderthat he may file cross-

interrogatories or nominate commissioners on his part,

Depositions ta- if he shall deem it eligible: Provided, that depositions

ken bef 2 . . .
istrate _allowed taken before magistrates in the method prescribed by

;%::i;:e;dv;’ll;etlhe this rule, shall only be allowed to be read in evidence
on the hearing of the cause, in case the same facts shall
appear before the examiner appointed to take testimony
in the cause after it is at issuepand be certified by him
to excuse the production of such.witnesses before him as
are necessary for the introduction of depositions taken
de bene esse on trials by Jjury in the same courts, or if
taken by the commissianer before the cause is at issue,
under this rule, it shall appear by affidavit at the hear-
ing that the witnesses o examined were aged, infirm or
going out of the country, or that any of them wasa
single witness to a material fact.

Return ofcom-  § 56. Upon the return of the commission executed,
mission to take

depositions. thesarme may, at the application of either party, be opened
by any one of the judges of the court, in term time or
‘ (148)
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vacation, or by the prothonotary; and the prothonotary Noticeby pro-
. ’ A thonotary.

shall ‘give notice to the parties of the return of any com-

mission, and, of the filing of depositions taken before any

alderman, justice of. the peace, or examiner, and the par- Exceptious to
. 4. . . form or manner
ties shall, within ten days after service of such notice ofexceution,ete.
upon them respectively, entér exceptions in writing, if

they have any, to the form of the interrogatories or the

manner of the execution of the commission and the

taking %the depositions, or be forever precluded from

the ben€fit of such exceptions, which exceptions when

so taken may be put down for hearing by either party

giving forty-eight hours’ notice to his adversary thereof,

or such other notice as the court may direct.

§ 67. The last of the interrogatories to take testimony o of Just L
shall be stated in substance thus: “Do you know, or can take testimory. "
you set forth any other matter or thing, which may be o
benefit or advantage to the parties at issue in this cause, or
either of them, or that may be material to the subject of
this your examination, or the matters tn question in this
cause? If yea, set forth the same fully and at large in

|
14

your answer.” {
i

§ 58.(a) On all interlocutory applications, as for an in- Witnesses pro-
junction or the appointment of a receiver, either party fantion In opon _
shall be at liberty to produce his witnesses for examina- cour, when- ' ;
tion in open court at the hearing of the application, as ﬂ
to-all such matters as could be proved by their affidavits, .
subject to cross-examination as in other cases, or, upon
reasonable notice, to require the other party to produce it
his witnesses for examination in open court, unless suffi- '
cient cause be shown to the contrary.

(a) This rule was suspended until further orders by the Supreme Court, 29th}
.June, 1866, reserving to the judge the right to enforce the same at his dis-
cretion. ~

§ 59. The method of taking testimony, except in _Method of tak-
. . . ing testimony
cases provided for in the foregoing rules, shall be as in other cases.

follows: After the cause is at issue, the court shall ap- appointment
. . 7 and duties of ex~
point an examiner at the request of either party who aminer.
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may first make application, which examiner shall cause

such witnesses as eithe party may name to him to come

before him on a reasonable day or days, to be appointed

by him, of which he shall- give notice to the parties;

Supbenas.  for the enforcing the attendance of which witnesses,
either party may have subpeena or subpeenas, returnable

before such examiner, to be enforced by the usual pro-

How oxamin. C€58 Of contempt. The examination shall be conducted
atlon to be con-hy the counsel of the parties viva voce, and the answers
of the witnesses shall be reduced to writing by the ex-

aminer, and the questions [question] also, if necessary to

the understanding of the answer or if it be required by

either party. The testimony of both parties shall be taken

before the same examiner, and the defendant shall not

be compelled to proceed with the taking of his testimony,

until the plaintiff has finished or declared he has none

to take, nor shall the plaintiff be compelled to proceed

Appointment With the rebutting testimony until the defendant has
ofadditonalex- sompleted the testimony on his part; but the court
may, upon the special application of either party,

upon cause shown, appoint an additional examiner before

whom the party making such application may proceed

to take his testimony, notwithstanding the pendency of

the proceeding of his adversary before the examiner first

named.
LY

Afrmation al- § 60. Whenever under thesg rules an oath is or may
oed: be required to be takeli, the party may, if conscientiously
serupulous of taking an oath, in lieu thereof make solemn

Afidavits and affirmation to the truth of the facts stated by hiffi: All

depositi . .

bgp(i):g t}ﬁ%{lp%‘f affidavits and depositions shall be taken and expressed
8 ’ 9. . .
numbered, otc.  in the first person of the deponent, and shall be divided

into paragraphs, and each paragraph, as nearly as may
be, confined to a distinet portion of the subject.

Bute to. close .§ 61. Either party may enter a ru.le\ ag of course on
testimony. his adversary to close the taking of his testimony within
thirty days after notice of such rule; any testimony
taken after thirty days’ notice of such rule shall not be

(150)
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read in evidence at the hearing of the cause. 'But it
shall be in the discretion of the court to enlarge the
time on the application of the party against whom such
order may have been obtained, upon sufficient cause
being shown ; and no such rule shall be entered against
a party while, by the provisions of the 59th section, such
party is not bound to begim until his adversary has
closed.

RULE 12.

MASTERS.

§ 62. The courts may appoint standing masters in of‘;&ni;ggégtment
chancery in their respective jurisdictions, and they may
also appoint a master pro hac vice in any particular case.

The compensation to be allowed to‘every master in chan-  His componsa-
cery. for his services in any particular cause, shall be fixed

by the court in its discretion, having regard to all the
circumstances thereof; and the compensation shall be

charged upon and borne by such of the parties in the

cause, as the court shall direct. The master shall fiot Not to retain
retain his report as security for his compensafion ; but g e e
when the compensation is allowed by the court, he shall

be entitled to an attachment for the amount against the

party who is ordered to pay the same, if, upon notice

thereof, he does not pay it within the time prescribed by

the court.

§ 63. Whenever any reference of any matter is made Modeof secur-
to a master to examine and report thereon, the party at before master. ©
swhose'instance or for whose benefit the reference is made,
shall cause the same to be presented to the master for a
hearing within ten days after the day when the reference
was made ; if he shall omit to do so, the adverse party
shall be at liberty forthwith to cause proceedings to be
had before the master, at the costs of .the party procuring
the reference.

§ 64. Upon every such refevence it.shall be the duty Duties of mas-
of the master, as soon as he reasonably can after the
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same is brought before him, to assign a time.and place
for proceedings in the same, and to give due notice
thereof to each of the parties or their solicitors ; and
if either party shall fail to appear at the time and place
appointed, the master shall be at liberty to proceed ex
parte, or in his discretion to adjourn the examination
and proceedings to a future day, giving notice to the
absent party or his solicitor of such adjournment; and
it shall be the duty of the master to proceed with all
Order on mas. Yeas0nable diligence in every such reference, and with
torampeed pro- the least practicable delay ; and either party shall be at
liberty to apply to the court or a law judge thereof, for
an order to the master to speed the proceedings, and to
make his report, and to certify to the court or judge the
reasons for any delay.
oeneral pow- § 65. The master shall regulate all the proceedings in
upon master.  gvery hearing before him, upon every such reference ; and
he shall have full authority to examine the parties in
the cause, upon oath, touching all matters contained in
the reference; and also to require the production of all
books, papers, writings, vouchers, and other documents
applicable thereto; where, by the principles of courts
of chancery, the production of them may be compelled,
and also to examine on oath viva woce all witnesses
produced by the parties béfore him, and to order the
examination of other witnesses to be taken under a
.commission to be issued upon his certificate by the pro-
thonotary ; and also te-direct the mode in which the
matters requiring evidence shall be prove@before him ;
and generally to do all other acts and direct all other
inquiries and proceedings in the matters before him which
he may deem necessary and proper to the justice and
merits.thereof, and the rights of the parties.

Accounting be-  § 66. All parties accounting before a master shall
fore master. . . . . .
bring in their respective accounts in the form of debtor
and creditor, and any of the ether parties who shall
not b\e satisfied with the account so brought in, shall be
(152)
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at liberty to examine the accounting party viva vocs, or
upon interrogatories before the master, or by deposition, - o
as the master shall direct.

§ 67. The master shall be at liberty to examine any  Power in mas-

. er to examine
creditor or other person coming in to claim before him, claimant.
cither upon written interrogatories or wiva voce, or in
both modes, as the nature of the case may appear to
him to require. The evidence upon such examination
shall be taken down by the master, or by some other
person by his order and in his presence, if either party .
requires it, in order that the same may be used by the
court if necessary.

§ 68. All affidavits, depositions, and documents which What writings
have been previously made, read, or used in the court for mas "
upon any proceeding in any cause or matter, may be
used before the master. .

§ 69. No exception will be received to the report of Exceptions to

., report of master.
any master, unless the party excepting has filed the same
with the master, by whom the report has been made,
whose duty it shall be, on such exception being filed, to
re-examine the subject and amend his report, if in his
opinion such exceptions are_in whole or in part well

founded. And in order to give all parties in interest an geport to be

. . . filed, when.

opportunity of entering such exception, no master shall
file his report until ten days after he has notified to the
parties his intention so to do, on a day designated, and
giving them an opportunity of having access to such

report. On the hearing of the question of confirming or Hearing of

. . 5 . exceptions to re-

setting aside the master’s report the party excepting port.

thereto shall be confined to the exception made by him
before the master according to the previous requisition

of thig rule; reserving to the court, however, the power Powerin court

of committing the report again, should justice require to recommit.
it. On the return of the master’s final report, or at such Hearing  on
time as may be established by the rules of the particular ™ "
court, either party may set down the cause for hearing
on the next equity argument-list, provided that at least

18 . (188)
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Confirmation four days shall intervene; but if no exceptions be filed

of report whore
no  exceptions 35 thus provided, the- repoxt shall be confirmed at the
expiration of twenty days succeeding the day on which

it shall have been filed.

RULE 13.
INTERLOCUTORY ORDERS, GENERALLY.

Power in §70. Any judge of the supreme court, [or district

judge at cham- .
berstodirectin- courts], or any law judge of the courts of common pleas,

terlocutory pro-
ceedings, as well in vacation as in term, may at chambers make
and direct all such interlocutory orders, rules and other
proceedings preparatory to the hearing of causes upon
- their merits, in the same manner and with the same effect
as the court could make and direct the same in term,
reasonable notice of the same being first given to the
adverse party or'his solicitor, to appear and show cause
to the contrary, at such time thereafter as shall be as-
signed by the judge for the hearing thereof.

What entries,  § 71, All r.notions, rules, orders, and other proceedings
equity-docket to .

contain. made and directed at chambers or at the prothonotary’s

office, whether special or of course, shall be ‘entered by

the prothonotary in his equity-docket on the day on

Notice given which they are made and directed, and notice thereof
to solicitor is . . A .

notice to party, giiven to the solicitors shall be déemed notice to the par-

' ties for whom they appear angd whom they represent, in

all cases in which pérsonal netice on the parties is not

otherwise specially required: The equity-docket shall

be kept by the proth,onotary at his office, and Shall be

open at all office hours.to the free inspection of the par-

Notice to beties in any suit in equity, and their sohcxtors All

in writing.
notices shall be in writing.

What motions  § 72, All motions and applications in the prothono-
and applications 5 . . )
grauntable of tary’s office for the issuing of mesne and final process,
(except process of sequestration and of attachment fo
enforce and execute decrees); for filing bills, answers,
pleas, demurrers, and other pleadings ; for making

(154)
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amendments to bills and answers; for taking bills pro
confesso ; for filing exceptions, and for other proceedings
which do not by the rules hereafter prescribed require
any allowance or order of the court, or of any judge
thereof, shall be deemed motions and applications grant-
able of course by the prothonotary of the court; but
the same may be suspended, altered or rescinded by any
law judge of the court upon cause shown.

§ 73. All motions for rules or orders, and other pro- :egil:;z; s pre-
ceedings which are not grantable of course, or \vithout'g:ﬁﬁteorirclagse;
notice, shall be made on application to the court or a shown contra.
law judge at chambers, and entered in the equity-docket,
and shall be heard at such time thereafter as shall be
assigned therefor by the court or judge at the time of
making the application ; and if the adverse party or his
solicitor, after notice thereof, shall not then appear, or
shall not show good cause against the same, the motion
may be heard by any law judge of the court, ez parte,
and granted as if not objected to, or refused, in his dis-
cretion.

§ 74. No order allowing further time shall be made order for fur
. e . . . ther time will
without written notice of the application for such order be made, when,
to the counsel on record of the opposite party ; and any
order which does not recite such notice, or that the coun-

sel attended at the hearing, may be disregarded.

§ 75. Cautionary orders in injunction bills shall not o injunction

. . . . . allowdd excopt

be made, nor shall any injunction be allowed except se- seeurity be
- a8 . .

curity be givén according to law. But whenever an ' rajunction

granted without

injunction shall be granted without previous notice to Sotee o e s
the opposite party, it shall be taken to be dissolved if* > ™™
the motion be not argued within five days after such

notice given, unless othérwise specially ordered by the

court or a Jaw judge thereof. ’

§ 76. In thecity of Philadelphia all rules, or orders go e o order

to plead-or to* close testimony, which, according to the Philadelphia,
time prescribed in the foregoing rules, would otherwise
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expire on any day of the months of July and August,
shall be deemed and taken to expire on the same day of
the month of September following.

roiosts on - § 77. If, on any interlocutory proceeding, a party

+. ceedings. shall be ordered to pay the costs thereof, such costs shall

’

be taxed by the prothonotary, and payment ther of may

be enforced by attachment and sequestration, orthe party
to whom the said costs are directed to be paid may, at
his option, have a common law writ of execution for the
recovery thereof ; and the party against whom such order
is made shall not be allowed to take any further step in
the cause until payment of such costs.

RULE 14.

DECREES AND FINAL PROCESS.

pohat not to § 78. In drawing up decrees and orders, neither the
be incorporated _ , 5
in_decrces and bill nor answer, nor other pleadings, nor any part thereof,
nor the report of any-master, nor any other prior pro-
ceedings, shall be recited or stated in the decree or order;
Decrees and but the decree and orders shall begin in substance as fol-
orders to begin, .
how. lows: “ This cause came on to be heard (or, to be further
heard, as the case may be) at this ferm, and was argued
by counsel, and therewpon, upon consideration thereof, it
is ordered, adjudged, and decreed as follows, viz.:” (Here

insert the decree or order.) -~

on rocced ings § 79. The decree shall be drawn by the sqll;pitbr of
eree. the party in whose favorit is, who shall, unless other-
wise herein provided, serve a‘copy thereof on the solici-
tor of the adverse party, with notice of the time, which
shall not be less than three days thereafter, when the
same will be submitted to the court; but the court may
direct the decree to be entered forthwith, without fur-
ther notice, upon the same being pronounced, should they
think the justice of the case requires it, or when the so-
licitor of the opposite party is present and does not object
axeeptions 19 45°the form thereof. If the opposite party, where notice
(156)
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is required to be given to him, shall not deem such draft.
of decree in conformity with the intentions of the court,
he may file exceptions thereto before the day of hearing
designated in such notice, which shall be submitted with
the draft of the decree on the day so appointed, and there-
upon, the court approving of the draft, or correcting the
same in conformity with such exceptions, or otherwise,
the prothonotary shall enter it in his equity-docket, and

from thenceforth it shall become the act and decree of
the court.

§ 80. If the decree or order be merely for the pay- gDecree or or-

ment of money, the party in whose favor it is madecd in jude-
. . . . “ment-index,

shall be entitled to have a minute thereof (without wait- when.

ing for the draft of a more formal decree) entered-in the

equity-docket and placed in the usual form of entering

judgments in the judgment-index of the common law

side of the court.

§ 81. Unless otherwise provided by law or by thesecol;x\-o;%sicsobzn_
rules, or specially ordered by the court, a writ of attach- dience to order
ment, and if the defendant cannot be found, or it may
be otherwise thought proper by the court, a writ of se-
questration or a writ of assistance to enforce a delivery
of possession, as the case may require, shall be the proper
process to issue for the purpose of compelling obedience
to any interlocutory or final order or decree of the court ;
but the same shall not be issued unless upon motion and

allowance by the court or a law judge thereof.

§ 82. When any decree or order is for the delivery of writ of assist.
possession, upon proof made by affidavit of a demand féﬁf’vetr(; ey
and refusal to obey the decree or order, the party pros-"""""
ecuting the same shall be at liberty to apply forthwith
to the court or to a.law judge, for an order for a writ of
assistance, upon the allowance of which the prothonotary
shall immediately issue the same.

§ 83. Final process to execute any decree may, if the qoie seeres o

decree be solely for the payment of money, be by a Writ v fsrm, whon.

(157)
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of execution in the form used in the same court in suits
at common law in actions of debt or-assumpsit. If the
decree be for the performance of any specific act, as, for
example, for the execution of a conveyance of land or
delivering up of deeds or other documents, the decree
shall prescribe the time within which the act shall be
done, of which the defendant shall be bound, without
further service, to take notice; and upon affidavit of the
plaintiff filed in the prothonotary’s office that the same
has not been complied with, the court, if sitting, or any
law judge during vacation, may direct the issuing of a
writ of attachment against the delinquent party, from
which, if attached thereon, he shall not be discharged
unless upon a full compliance with the decree and the
payment of costs, or upon a special order of the court
or of a law judge thereof, upon motion and affidavit,
enlarging the time for the performance thereof. If the
delinquent party cannot be found, a writ of sequestra-
tion may, upon motion, be ordered by the court or a law

judge thereof, o be issued against his estate upon the

return of non est 4nventus, to compel obedience to the
decree.

§ 84. Every person not being a party in any cause,
who has obtained an order, or in whose favor an order
shall have been made, shall be enabled to enforce obe-
dience to such order by the same process as if he were
a party to the cause ; and every person not beipg a party
to the cause against whom obedience to an order of the
court may be enforcéd,.shall be liable to the samé pro-
cess for enforcing obedience to such order as if he were
a party in the causé.

§ 85. Clerical mistakes in decrees or decretal orders,
or errors arising from any agccidental slip or omission,
may be corrected by order of the court or a law judge

thereof, upon petition, without the form or expense of

a rehearing.

(158)
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RULE 15.
REHEARING.

§ 86. Every petition for a rehearing shall contain ropacition for
the special matter or cause on which such rehearing is hibit, what.
applied for, shall be signed by counsel, and the facts
therein stated, if not apparent on the record, shall be
verified by the oath of the party, or by some other per-
soh. A rehearing may be granted at any time within _ Rehearing

. . granted, when.
the discretion of the court; but where the decree has groneat, when
been executed, parties who have acted on the faith of
such decree shall not be prejudiced by such decree being:-

reversed or varied.

RULE 16.
GENERAL PROVISIONS.
§ 87. The courts may make any other and further Power in tho

. . . courts to make
rules and regulations for the practice, proceedm%s, and other rules and

. . R .. regulations.
process, mesne, and final, in their respective distris, not
inconsistent with the rules hereby preseribed, in their
discretion, and from time to time alter and amend the

same.(a)

(a) See Act 16 June, 1836, § 138. Purd. Dig. 598; pl. 47. Also supra, ¢* Gen- .

eral Rules of Court,” page vii, (3).

§ 88. Inall cases when these rules or those prescribed  Chancery prac-
tice of England

by the other courts do not apply, ‘the practice of the o furnich anal:
courts shall be regulated by the present practice of the
high court of chancery in England, so far as the same
may reasonably be applied consistently with the local
circumstances and local convenience of the district where
the court is held, not as positive rules, but as furnishing

Just analogies to regulate the practice.

§ 89. These rules shall take effect from and after the Rules to tako
first day of July, 1865. It shall be the duty of the pro- elfect when.
thonotary of the supreme court for the eastern district
forthwith to send a certified "copy thereof to the pro- oertificd copics
thonotaries of the middle, northern, and western districts,
and to the prothonotary of each district court and court

of common pleas throughout the State.
(159)
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REPORT -OF THE COMMISSIONERS

APPOINTED TO REVISE AND AMEND TIIE

. RULES OF EQUITY PRACTICE

IN PENNSYLVANIA,

MAY 27, 1865.

To the Honorable the Judges
of the Supreme Court of Pennsylvania:

The undersigned, a Committee appointed by this Honorable Court on the 9th
day of March, 1864,rto revise and amend the rules of practice in equity cases,
and to report to this Court,

RESPECTFULLY REPORT—

That in pursuance of the duties of their appointment they have prepared a
body of equity rules, of- which they submit herewith a copy.

In doing so the Committee beg to point out briefly the more important
changes which they have thought it expedient to make in the existing prac-
tice» Thoy'would observe at the same time, that, except svhere such changes
have been introduced, they have censidéred it better to adhere to the ‘language
and general scheme of the existing rules:

1. Formal rule days are abolished. Process may issue and rules be taken at
any time. On the other hand a sufficient period for appearance to process, or
for compliance with the usual rules, is expressly limited in each case. By this
means a needless-waste of time is obviated.

2. The bill and other pleadings are required to be printed except in two cases:
first, poverty, certified by counsel ; secondly, bills for injunction, where, how-
ever, a printed copy must be substituted in a few days. The cost of printing
is made part of the costs of the cause.

3. Subpoenas to appear are abolished. Instead thereof a copy of the bill ig
fo be served on the defendant, with a notice endorsed thereon tor appear in
fourteen days, and that if he does not the bill will be taken pro_confesso, and
a decree made against him in his absence.

19 (161)
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4. Provision is made in case the defendant fails to appear, for a decree pro
conffesso against him, or for an attachment to compel an answer, which seems
to have been overlooked in the present rules,

6. The bill is required to be in as brief and succinct form as it reasonably
can be, and to be divided into paragraphs, consecutively numbered, omitting
the interrogatories and all mere formal parts. The prayer for relief and for
spacial orders, writs or process, is to be also divided and numbered.

6. Interrogatories to defendant are to be filed separately. So the defendant
instead of resorting to a cross-bill may file interrogatories to the plaintiff; and

7. Consequently cross-bills for discovery only are abolished. Those for relief
are made substantially part of the original proceedings.

8. Supplemental bills, bills of revivor and the like, are dispensed with ; and
their place is to be supplied by amendments and orders in the original cause.

9. On interlocutory applications, such as for an injunection or receiver, it is
provided that either party may take, or require his adversary to take testimony
viva voce in the presence of the Court, subject to cross-examination, as in ordi-
nary cases. This will generally dispense with the use of affidavits, which are
demeoralizing and unreliable, and at the same time enable the parties to compel
the attendance of withesses by subpeena, which cannot now be done.

10. Instead of a period of three months in which to close testimony, which,
in a vast majority of cases, is quite unnecessary, a thirty days rule is allowed,
subject to enlargement on cause shown.

£ A

11. Orders for allowing further time sre hereafter only to be granted on

notice to the other party.

12.  Cautionary orders on injunction bills are abolished. At the same time,

that which was their only excuge, the rule that injunctions shall only be granted
on notice, is done away with. Cases of emergency sometimes occur where there
is no time to give formal notice, to prevent irreparable injury, or where the
notice would defeat its own purpose. On the other hand, the security which
the law requires before the grant of an injunction and the unwillingness of
judges to act without notice to the other party &xcept in extreme cases, afford
together a sufficient protection to defendants. To this is added a provision that
an injunetion without notice is made operative only for five days, unless the
motion is argued within that time. - “ ::a-
» ,18. In the city of Philadelﬁhia, rules and $rders to plead or close testimony,
which would otherwise expire in the morfths of July and August, are postponed
until September. A vacation, which elsewhere may be only a habit, is here &
necessity.

These are the principal alterations which the Committee have made. The
object as will be seen has been in the main to shorten and simplify equity pro-
ceedings; to make them less expensive, and at the same time to adapt them to the
course of practice and usages which prevail in this State in common law cases.
Most of these changes are not untried. They have for a number of years been
adopted and in use in England and elsewhere. Other alterations have been
made in the existing rules, either to correct their phraseology or to adapt them

(162)
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to recent Acts of Assembly, Besides this the whole body of rules hag been re-
. arranged, 8o as to give them a more logical order of succession than they now
possess.

The subject of costs has only been incidentally touched, as it did not appear
to be within the province of the Committee. They would, however, respect-
fully recommend it to the Ceurt as one needing revisien.

All of which is respbetfully submitted.

GEO. SHARSWOOD,
. OSWALD THOMPSON,
ST. GEO. T. CAMPBELL,
GEO. 'W. BIDDLE,
R. C. McMURTRIE,
FRED. C. BRIGHTLY,
HENRY WHARTON,

Commitiee.
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ACCOUNT PAGE.
Accounting before master, 33 66, 67, - - - - 26, 27
ADMINISTRATOR
Made a party, § 54, - - - - - -2
AFFIDAVIT
Divided into paragraphs, 3 60, - - - - - 24
Before whom made, 3 42, - - - - - 17
In evidence before master, 3 68, - - - - <27
For process to non-resident, § 12, - - - - 6
To service of process, 3 18, - - - - - 7
plea or demurrer, § 32, - - - - - 13
AMENDMENT
. To be printed, with copies, eotc., § 14, - - - - 7
‘When demurrer or plea allowed, 4 86, - - - 14
Of bill—before answer, demurrer, etec., 34 49, 50, - - 19, 20
after answer, § 48, - - - - - 19 y
replication, 3 50, - - - - - 50 ;
Demurrer or plea to, 2 62, - - - - . 20 :
Effect of, to original bill, § 52, - - - - -2 g
Answer to, 3 52, - - - - - - 20 K
To answer to, § 53, - - - - -2
Supplementary matters by, 54, - - - - 21
Of decree or order, § 85, - -\ - x - - 8
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ANSWER PAGE. !

To be printed, with copies, ote:, 4 14, - - - - 7
Before whom sworn to, 2 42, - - - - T 17 ‘
Plea—fortified by, when, 3 81, - - - - - 1B :
Exception to, 3 40, - - - - - - 16 .
To interrogatory, § 43, - - - - - - 17 "
Effect of, to amended bill, § 62, - - - - -2 7
To amendment, 3 52, - - - - . - 20
Amendment to, 3 53, - - - - - - 91 ‘:
v
APPEAL 1
To be certified, when, 3 4, - - - - - 4 y
APPEARANCE i ']
Mode of entering ; default of, 3 18, - - - - 7 1‘
!
ARGUMENT
Of objection of want of parties, g 27, - - - 11 . .
plea or demurrer, 33 33-37, - - - - -13,14 } g
sufficiency of answer to interrogatory, 3 40, - - 16 )
exception to answer, 33 44, 46, - - - -7 [
commission, etc., 3 56, - - - 22
ASSISTANCE \
‘Writ of, allowed when, 22 81, 82, - - - - - 31
I
ATTACHMENT
To compel answer, 23 29, 89, 45, - - - - 12, 15,18
enforce decree, 33 81, 88, - - - - - 31
BILL—See PrEADINGS. Ly -+
To be printed, 33 5, 14, . - T et - - 4,7 1
Structure and form; 3 15, - e f 5. - - - 8
of interlocutory part, 4 18 - - 8 .
To be divided, numbered, ete., 2 17, - - - . 8 .
Copy, served on defendant, 3 6, .- > - - T4
Time of filing to be endorsed, 3 5, - - - - 4 j
Reference for impertinence, ete., 3 15, ¥ - - 8
Cross—filed, when, § 25, - - - - - - 10
for discovery only, 3 41, -, - - - 16
service and procedure under, 3 41, - - - 16
Supplemental—matter of, introduced how, 3 54, - - 21

BILL OF DISCOVERY--See DiscovERy,

BILL OF REVIVOR.
Amendment, in lieu of, § 54, - - - - -2
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COMMISSION
To take testimony, 3 55, - - -

- return of ; exception to, etc., § 66,

COMMONWEALTH
Process served on, 4 10, - - -

CORPORATION
Process served on, 3 10, - -

COSTS
Expense of printing, as, 3 14, - -
Of reference for impertinence, etc., § 15, i
bill dismissed on agreement, 3 28, -

‘When nominal party required to appear, etc., § 18,

On interlecutory proceedings, 3 77, - -

COURTS OF EQUITY
Always open, 3 1, - - - R
Power to make rules, § 87, - - -

OROSS-BILL

Filed, when, § 25, - - - R
For discovery only, ¢ 41, - -
Service and procedure under, 3 41, - -

DECREE

Form of, § 78, - - - - -
Pro confesso, 34 18, 29, 30, 87, - -
Entered in judgment-index, 80, -
Procedure on entry of;; excepting to, § 79, -
Amendment of, 85, - - -
On alleged want of parties, § 27, °-

In favor of one not a party, § 84, -
For whom enforced, 3 84, - - -

DEMURRER
Form of, § 82, - - - - -
Argument of, 33 33, 84, - - -
~Not held bad, ¢ 85, - - - -
Allowance and disallowance, 33 86-87, -

DEPOSITION
Of witness ancient, infirm, ete., § 55 -
To be divided, etc., 3 60,. - - -
Notice of filing ; exception to ; hearing, 3 56,
As evidence-before master, § 68, - -
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DISCOVERY

Cross-bill for, 4 41, - - - -
Interrogating plaintiff, 33 89, 41, -

DISMISSAL
Of suit, on agreement, 3 28, - - -

DOCKET

Kept by prothonotary, $3 18, 71, -
Appearance on, 3 18, - - -
Motions and orders on, 3 71, - -

EVIDENCE

Testimony, commission to take, 33 5557, 59, 60,

rule to close, 3 61, . -
‘What, before master, 3 68, - - -
‘Witness examined in open court, ¢ 68, -

EXAMINER

Appointment ; duties, 3 59, - ) - -
Closing testimony before, 33 61, 49, -

EXCEPTIONS
To be printed, 3 44, . '~ . - -
form of ; hearing on, 2 45,

Time for ﬁhng, 34 44, 46 - - -

Answer to, or attachment $45, - -

Argument of, 37 44-46, -

To answer to interrogatory, 33 40, '43 -
execution of commission, 3 56, - -
master’s report, § 69, - - -
draft of decree, § 79, - - -

EXECUTION

Attachment, 3381, 83, - - -
Sequestration, § 81, - - s -
‘Writ of assistance, § 82, - - -

Common law writ issued, 3 83, - -

EXECUTOR
Made a party, 3 54, - - -

FORMA PAUPERIS
Printed pleadings dispensed with, ¢ 14, -

FRAUD
Ples denying, to be supported, ¢ 81, -
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GUARDIAN AD LITEM
Appointed, ¢ 7, - - - - - -

HEIR-AT-LAW
As party to suit, § 24, - - - - -

HUSBAND AND WIFE
Service of process on, 3 9, - - - - -

IMPERTINENCE
Exception and reference for, 43 15, 46, - - - -

INFANT :
To sue by whom, 37, - - - - - - 5 B 4
Fact of infanéy to be stated, 3 19, - - - - 9 :

INJUNCTION , .
Bill for, allowed, 3 14, - - - - - - 7 8
‘Witness examined, when, § 58, - - - - 23 B
Security for ; notice of, § 75, - - - - - 29 B
Ez parte, dissolved when, 3 75, - - - - 29

INTERLOCUTORY APPLICATION

‘Witness examined, when, 3 58, - - - - -2
Granted at chambers, § 70, - - - - - 28
Entered on docket, § 71, - - - - - - 28
Motion of course—entry ; suspension, ete., 3 72, - - 28
not of course, § 73, 74, - - - - - 29
Costs in, 3 77, - - - - - - - 30
INTERROGATORIES -
To be printed, with copies, § 14, - - - - - 7 8
divided, numbered, ete., 3 89, - - - - 15 _ 8
Form of last, § 57, - - - - - . - 23 8'
Service of copy ; rule for answer, § 39, - - - 16 8
Not inserted in bill, 33 17,89, - - - - - 8,15 9
part of pleadings, 4 39, - - - - - 15 9
N Exceptions to, § 40, - - - - - .18 0
to answers to, 33'48-46 - - - 17,18 12
May decline to answer, what, g 40, - - N -

Argument on alleged insufficiency, 33 40, 44, - -
For commission to examine witnesses, § 55, - - -

JOINT AND SEVERAL ACTION
Joining several parties, § 25, - - - - -
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MASTER
Appointment ; duties; compensation, 3 62, -

Further duties, 3 64, - -
Hearings before, § 63, - N
Power conferred upon, § 65, -

to examine parties, § 67,

Evidence before, § 68, - -
Accounting before, § 66, - -
To report impertinence, etc., 3 15,

Filing report ; exceptions to; hearing on, 69,

ON-RESIDENT

Serving process on, 34 11, 12, -
Non-residence to be stated, 3 20,

NOTICE

ORDER

All notices fo be in writing, 3 71,

Interlocutory, 2 70, - -
Entered on docket, 3 71, - -
Motions and rules of court, 72,
Motion fot; hearing on, 3 78, -
For further time, on notice, 3 74,
Cautionary, 2 75, -, -
For and against whom, 3 84, -
To expire in Philadelphia, when , 2 76,
. L}

PARTY

Nominal—to appear, when, ¢ 18, -
Infant or other, not-swé juris, § 19, -
Non-resident as, § 20, - -
Omitting proper, § 21, - -
Representing numerous class, 22,
Trustee as, § 23, . . B
Heir-at-law as, § 24, - -
Joint and several, § 25, - -

Alleged want of—hearing on, 3 27, -

decree on, 3 26,

PLEADINGS

Printing ; copiés, ete., 3 14, -
Affidavit to, 3 82, - - -

€

Plea,demurrer, or answer—rale for, § 29,
joining, § 31,
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RULE 1.

APPEALS.

§ 1. In all cases where any party interested is desir- Appeal from
ous of taking an appeal from a judicial act or decision of the register.
of the register, the appellant or appellants shall present
a petition to this Court setting forth the facts and cir-
cumstances upon which he, she or they rely ; whereupon,
if such facts and circumstances appear to be prima facie
sufficient, a citation will be granted on all parties inter-
ested to show cause why such appeal should not be al- |
lowed, and the judicial act or decision complained of
should not be set aside.(a) Notice of such citation shall _Notice to reg-
be given to the register, who shall, on or before the re- fster
turn day thereof, file the record in the case in the clerk’s
office. .

('a,) See Act 15 March, 1882, 3 81, Purd. Dig. 1255 pl.19; Quiini’ .i Appeal
MecArthur's Estate [AlL]; 26 Pitts. L. J. 57.

1 The Separate Orphans’ Courtis a new court, erected under the Constitu-
tion.of 1874, Art, V, sec-22, and Adet 19 May, 1874. French v..Commonwealth
[Luz.], 78 8t..R. 839.

In the absefice of reference to special power, any parficular rule herein is
established under the general powers conferred upon this Court to regulate its
own practice,»as see hereinbefore, * General Rules'of Court,’’ section nine,
page ix. See also, note to Common Pleas Rule No. 22, page 16.

‘On the application of equity rules and principles by this Court, see Ake’s Ap-
peal [Blajr], 74 St. R. 116. On the approval of the stenographer’s notes by
the Court, see note to Supreme Court Rule No. XXIIIL., On assigning error to
this Court, see nots to Supreme Court Rule No. XXTT.

(185) -




4 RULES OF THE SEPARATE ORPHANS' COURT.

RULE 2.

APPRAISEMENTS.

oo < pecom: § 2. All appraisements made under the provisions of
tion, the fifth section of the Act of April 14, 1851, and its
several sppplements,(a) and presented to this Court for
approval, shall be accompanied by a petition setting
forth the facts and circumstances out of which the claim
Approval of T1Ses ; Whereupon, a prima Jacie case appearing to have
appraisement.  been made out, such appraisement shall be approved
nisi and filed—which approval, subject to the notice
hereinafter provided, shall become absolute in one
month, unless exceptions be filed thereto in the mean-
Publication of time.  Notice of filing an appraisement shall be pub-
notice of filing .
appraisoment. ~ lished once a week for two consecutive weeks in the
Pittsburgh LecaL JOURNAL, whereof the last publi-
cation shall be at least ten days before final confirma-
Certificate of tion of such appraisement. A certificate of such no-
Botioation oftice, verified by affidavit, shall be filed with thkzlerk
of this Court and a minute thereof be made by him
of record in the é(zas‘e.

(a) See Purd. Dig. 416, pl. 6.

ok n;r!l .

ULE 3.
ATTORNEYS A N

Practitioners  § 8. All attorneys in active practice and good stand-
before the Sepa:, . y A Fl . ;
tate . Orphans’Ing in the Orphans’ Court of this gounty under its old

' organization, shall be considered as admitted to practice

in the Separate Orphans’ Court, -~ =

-

Student to o § 4. It shall be the duty of every attorney‘of the Court
registered, . . .

to register with the clerk the name, age, and place of resi-

dence of every person studying law under his direction,

and the term of study shall be computed from such regis-

mionminary tration. But no person shall be registered as a student at

examination. . . .
law, until he shall have undergone an examination by the
Board of Examiners on the elel}}ents of the Latin language

! See Purd. Dig, 99-100, pl. 1 ef seq.
(186)
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and all the branches of a thorough English education,
including algebra, geometry, and natural sciences, or fair
equivalents therefor ; and he shall produce and file with
_the clerk a certificate signed by the majority of the
Board, that he is'sufficiently prepared and qualified to
commence the study of the law, and that they have
" received satisfactory evidence of his good moral charac-
ter. The applicant shall give at least one week’s notice Notice.
to the secretary of said Board of his desire to be exam-*

ined preparatory to registration.

Certificate,

§ 5. No person shall be admitted to practice as an _Conditions of
attorney. of this Court except upon the following condi- practice.
tions:

(1.) Heg shall be 3 citizen ‘of the United States,-and _Citizesship;
of full age.

(2.) Every student applying for admission to practice Notico in the
as an attorney in this Court shall first cause notice to be xar.
published in the Pittsburgh LEeAL JoURNAL, of his
intention to make’ such application, for'one week prior
to his examination by the Board of Exantiners; which )
notice shall set forth the name of the applicant, in whose
office he has studied, and.at what time he will apply, to
be admitted.

(3.) He shall have served a regular clerkship in the Glerkebip.
office, and shall have studied under the direction of an
attorney or judge of this Court, or some other court of
this‘commonwealth for three years, or pursued the study
of law in some law “schobl of- good repute, or, after Law school
being of full age, he shall have pursued his studies dili-
gently in the office of some practicing attorney of Alle-
gheny county, or a judge of any court of this county,
for the term of two years. Provided, that a course of
study in any law school of good repute shall be deemed
equivalent to a like term of study in the office of an
dttorney of judge. .

('4‘.)- He shall have undergone an examination by a Final examin.
Board of Examiners appointed by the Court, on the prin-
ciples and practice of law and equity, and shall produce

21 (187) w

P




B
"

6 RULES OF THE SEPARATE ORPHANS COURT.

and file with the clerk at the time his admission is moved
Cortificate. o, a certificate signed by all the Examiners who were
present at his examination, that he is sufficiently quali-
fied for admision to the bar, and that they have received
Written ques- Satisfactory evidence of his good moral character. And
tons. every such examination shall consist partly of written
questioéns, to he answered in writing by the student,
which questions and answers shall be reported to the

Court,

*

Admission of  § 6. Kxcept when otherwise specially ordered, no per-
member  from .

whother bar. — son admitted to practice in other courts of this or other

States, shall be admitted to practice in this Court until

he shall have appeared before the Board of Examiners

Cirtitieate.  and produced a certificate signed by all the Examiners

present at his examination, that they have received sat-

isfactory evidence of his moral character and professional

qualifications, including at least two years’ diligent study

.or practice of the law, and recommending his admission

unuee inwrl- to the bar. Ang"l writtenxnotice of his intention to apply

for such admissfon shall be given to the Board at least

two weeks prior to such application ; and with said

notice the applicant shall glso produce and deliver to

Certificate.  the Examiners a certificate of the president judge of

the court wherein he last practiced of his good moral

character, and of the length of time™he practiced therein.

Laedee i the Proyided, however, that notice shall be given by pub-

NaL. lication as in thetcase of §tudents applying for admission ;

and provided further, that this-rulé shail not apply to

siopecial admis- attorneys of other courts seeking fo be admitted inthis

Court for special cases.

Motion for § 7. All motiops for general admission'to the bar shall
Son, ™ s b o made by members of the Board of ‘Examiners.

Roll of mem- § 8. The clerk shall keep a book in which shall .be
entered the names of all attorneys now in active practice,
and hereafter to be admitted to practice, in this Court in

the order in which they have been, or may be, admitted,
(188)

bership.
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§ 9. Every attorney when employed by any party in- Name of at-
. . . torney employ-
terested shall have his name marked of 'record in theed to appear or
proceeding with reference to which he was employed. '
And so long as the name of any attorney remains on s
erving notices
the record durmg his continuance in practice, he shall g5 such attor-
be considered as the attorney of the party for whom he
is marked, and liable to be served with such notices as
may proper]y be served on him as attorney in such pro-
cce'ding. And the name of such attorney shall not be g ..o fom
stricken from the record in such procecding unless upon the record i

name of such

motion by leave of Court. attorney.

§ 10. The agreements of attorneys of the Court touch- Agreoments of
ing the busmess of the Court shall be in wrltm ; other- "
wise they will be considered of no validity.

RULE 4.

AUDITORS.? .
§ 11" Where it appears by writing filed, duly signed Reference to

and verified by affidavit,-that all persons mterested arevpon. " am{ﬁ
desirous of having .an account referred to an auditor
named therein, such reference will be made accordingly.

§ 12. In all other cases where it appears necessary, the _appointment
Court, on applcation of any party interested, will ap- Courta o Y
point an auditor. ’

§ 13. If o satisfactory cause for the delay is shown, vVacating ap-
the Court will vacate the appointment of any auditor Raditor.
whose report is not filed within sixty.days after his ap-
pointment, on motion for that purpose being made by

any party in interest.

§ 14. When an auditor is appointed, he shall assign a _Duties of au-
time and place for hearing and proceed without delay,
except for sufficient cause; he shall keep and return
regular minutes of his proceedings, showing his differ-

1See Purd. Dig. 113 ; Constitution of 1874, Art. V, sec. 22; also Act 19 May,
1874, P. L. 206.
(189)
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ent sessions and their.extent, and the cause of delay, if
any, so that the Court may adjust the amount to be
Yees ad ex-gllowed for fees and expenses, and direct how and by

penses of andi-
tor. whom the same shall be paid.

;Nouicesofhear-  § 15. Ten days’ notice of the time and place of hear-
ing by auditor. . . .
ing shall be given personally to all lien creditors and
others appearing to be interested, or their attorneys, if
residing in the county: all others shall be notified by
advertisement published once a week for three consecn-
tive weeks in some newspaper of the city of Pittsburgh,
the last of which advertisemenits shall be published at

least ten days before the day of hearing.

Report of §16. Where facts are controverted, theauditor shall re-
auditor. port his findihg thereon in concise form,(a) after the man-
ner of a special verdict, and shall also state concisely the

points of law raised before him, with his opinion and

reasons therefor; and where an account or schediile of
distribution is necessary, it shall not be blended with

other parts of'the report but stated separately in a form

convenient to be recorded. The testimony, documen-

tary or otherwise, shall be returned separately and filed

with the report.
(a) See Hindman’s Appeal [Wash.], 85 St. R. 466.

Excopting to  § 17. After the report is made‘out, the auditor shall
report of audi- A , . .
tor. give the parties ten days’ notige of the day designated
for filing the same, and in the mpantime they shall be
allowed access thereto; and no.exdeption to such- report
shall be received unless filed with the auditor bef&e the
day so designated; andif “exceptions are so filed, the
Re-examina- auditor shall re-examine the subject and amend his re-
tion by auditor. ep o . .« . . .
port, if, in his opinion, the exceptions are, in whole or

in part, well founded.(a) o
(@) See Mylin's Estate [Lan.], 7T W. 64; Brennan’s Estate [Schuyk], 65 St. R. 16

Confirmation  § 18. The report, on being filed in the office, shall be
Shiorr”™ * ™" marked confiried nisi, by the clerk, which confirmation
shall become absolute without further order, if no ob-
jection thereto is m(ade )and noted on the record within

190
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ten days ; and if objection is so made, it,shall be treated
as a renewal of the exceptions filed by the party with
the auditor, and the clerk shall immediately enter the
case on the argument-list, and, on the hearing, the party
will be confined to these exceptions, reserving .to the
Court, however, the power of recommitting the report Reconmiiting
should justice require it.
§ 19. It shall be the duty of any person desiring an Requestingan
issue, under the acts of Assembly relating to executions, ditor.
to présent his request in writing to the auditor within
forty-eight hours after the hearing of the evidence has
been concluded; which request shall particularly set
forth the specific facts in dispute, on which he founds
his claim to an issue, verified by affidavit ; and it shall
be the duty of the auditorforthwith to report the same
to the Court.(a)
(a) See Purd, Dig. 656, pl. 108, 100. - -

§ 20. The reports of auditors shall be arranged so soRceording re-
that they may. be'recorded according to the act of As- ) '
sembly.(a)

(a) See Purd. Dig. 1250, pl. 10, 11.

RULE 5.

CONFIRMATION OF ACCOUNTS, REPORTS; Erc.
§ 21. Accounts, allowed by the register, shall be pre- _Confinnation

sented on the first day.of each term,.and confirmed nis, ltg‘rv.ggc(glymfegﬂ:'
if they appear on examination to be correct and the

register has given the required notice ; which confirma- Exceptions to
tion shall become absolute, without further order, unless ’
exceptions are filed within ten days.(a) ’

(@) See Act 16 March, 1832, Purd. Dig. 1258, pl. 5; Ibid. 444, pl. 189, et seq.

§ 22. Trust accounts, reports of sale, and inquests of _ Confirmation

] . . . of trust accounts,

partition, if appearing to be correct, shall, on presenta- roports of salc.
£ nquests of par-

tion to the Colurt at the return day thereof, be confirmed tition,

nisi and filed, which confirmation shall become absolute

unless éxceptions are filed within ten days; provided

(191)
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wisbecial notice, that, when deemed necessary, the Court may direct spe-
cial notice to.be given.

tigha, ibacel § 23. Fxceptions may be filed, by leave of Court, to
19ns, ingeneral, s

any adjudication of audit within twenty days after such

. adjudication shall have been entered.,

'seFiﬁfﬁti&T&m § 24. All exceptions shall set forth the grounds on
" whiclrobjections are founded ; otherwise they will be dis-
missed, or the exceptant will be required to pay the costs
of any adjournment resulting therefrom, as the Court
may deem just.

o uds requi:§ 25. All bonds required in any proceeding shall be

site Lo approvul R

of. signed, in addition to the principal, by at least two

by reties, num- sureties who shall justify in open Court or before the

' Judge in chambers.(a)

(@) See Act 29 March, 1832, Purd. Dig. 428, pl. 113; Adect 24 Feb., 1834, Ibid.
425, pl. 101; Act 18 April, 1853, Tbid. 1248, pl. 3, 4, 8; Act 8,4pril, 1857, Thia,
430, pl. 119 ; 4cr28 April, 1868, Ibid. 443, pl. 184 ; Hood on Executors, page 521,

g ustitying re- § 26. Twenty-four hours’ written notice of justifica-
NIz . . . . .
appeal. tion’ of recognizance on appeal shall be given to parties °
interested.(a)

(@) See Act 16 June, 1836, Purd. Dig. 1104,'pl. 11; Aer 19 May, 1874,’P. 1.,
2086.

RULE 6.
COURT-AUDITS, v ™ T
st taken up, § 27. A Tist of accoght& to le audited by the Court
' - -will be takén up om.the third Mondays of Maychy J une,
September, and »December, respectively; notice thereof
having previotsly been given, and, so far as practi'c‘;l')le,‘
ten accounts audited consecutively, each day (Saturdays:
and Sundays excépted), until the whole list shall have:
List to inelnde, been' disposed "of.  Such Hst'shall be prepared by the
il clerk and embrace all accounts : (1) ircluded in the
last registet’s list showing balandes for dis'irflfu“tidn ; (2) ’
10 which exceptions have been ‘filed, and (8) stch other*
accounts as may be specialli”’ordered down for apdit(a) .
See Act 29 March, 1832, Purd. Dig. 445, pl; 1'9:1: 195§ 4t 19'May, 1874, P. L.'
5 P

206.
192)-
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§ 28. Accountants, creditors and other persons inter- wWhoto attepd
ested, will be expected to attend at the time fixed for"
audit and furnish such information and produce such ggigence ot
evidence as may be necessary to make a proper disposi- “"¥**
tion of exceptions and of funds for distribution. In rists of tiens
cases where the proceeds of sales of real estate are to be foruseat audits.
distributed, accountants will be required to.furnish lists
of liens, properly certified, the cost whereof will be paid
out of the fumd for distribution.(a), -

(@) See Act 29 March, 1832, Purd. Dig. 445, pl. 198; Ibid. 1109, pl. 48; Ham-
mett’s Appeal [Phila.], 83 St. R. 392.. On requiring vouchers from account-
ants, sce Romig’s Appecl [Lan.], 84 Ibid. 235,

RULE 7.

DISCHARGE OF TRUSTEES. '

§ 29. Executors, administrators, guardians, or other rgltsgénrgle of
trustees; shall not be discharged on their own applica- dwnapplicition.
tion unless ten days’ personal notice be given to the
parties interesled, if such notice be reasonably practica-
ble; and if not, notice shall be given by publication for

three weeks in at least one newspaper of the county.(a)
(@) See Purd. Dig. 4562, pl. 232, e seq.

§,30.. Before a guardian shall be entitled to a final bischarge of

distharge during the minority of his ward : B ninority:

(1.). He must have rendered to,the Court,an agcount Account.
of the maua,gement; of his-trust.(a) et

(2 y Personal notice, of the filing of such account must m;‘jgg&cmgg. fil-
have been given to the minors interested, if over the age
of fourteen years, or, if under that age, to the next of,
kin of full age.(b)

3.y Some stiitable pcrson must have been appointed  Guardian
by the Court to appear and act for such wards in respect
to the settlement of said account.(a) i :

(193)
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ot onfirmation (4.)  Such account must have been examined with spe-
" cial reference to such discharge and been confirmed by
the Court.(a) ) .
Balance, paid  (5.) The balance found to be in the hands of the
over. .
guardian must have-been handed over to a subsequent
guardian.(a)

(2) Purd. Dig. 413, pl. 44.
(5) Ibid. 1105, pl. 17.
See also, In r¢ application of D. Wenke [AlL], 28 Pitts. L. J. 49.

RULE s.

DISTRIBUTION.1

goDocket-receipt  § 31, Tt shall be the duty of the officer, or party dis-

or money paid . . .

out. tributing or paying out money in any manner con-
nected with proceedings in Court, in all cases to have a
receipt for each item paid out, entered on the appearance-
docket in the clerk’s office, or on the face of the proper
record of the, lien or-claim in whatever office it exists.

oiton s id § 82, If no appeal be taken within twenty days after

doerce, when. ~ final confirmation of a report, or entry of a decree, dis-
tributing money, the money shall be paid over according
to the report or decree, without further order.

td

.
RULE g. '=
) s

EVIDENOE.! -

witndesition of - § 33. Rules to fake the depositions of witnesses with-
Stie. in the Stale may be entered of course Ly the clerk, and
the depositions may be taken before any person legally
authorized to administer oaths or affirmations, on ten

days’ notice.
Deposition ot § 34. Rules may be entered of course by the clerk to

witness ancient, oy - i * . .
infirm or going” take the depositions of ancient, infirm or going witnesses,

iSee Act 19 May, 1874. P. L. 206.
(194)
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within five miles of the court house, on twenty-four hours’
notice; and on four days’ notice, in other parts of Alle-
gheny county : provided the party file an affidavit of the
facts necessary to entitle him to such.rile.

§ 35. Rules for a commission to take testimony out Commission to
take testimony

ﬁf the State may be entered of course by the clerk, and out of State.

the commission may be issued, after fifteen days’ notice,
containing the commissioner’s name and a copy of the
interrogatories filed.

§ 36. The testimony of witnesses to be used on the pesestimony for
hearing of motions and rules to show cause shall be ton ex rule.
taken, on reasonable notice, before any justice of the
peace or other competent authority, and, if deemed ne-
cessary, a rule for the purpose may be entered of- course
by the clerk on application of either party ; and no wit-
ness shall be examined at the bar without special order
of the Court.

87. Allapplications for issues shall state specifically JLpplication for
th&material facts in dispute, and set forth the nature and what.
character thereof.(a)

(a) See Act 16 March, 1882, 3 41, Purd. Dig. 1256, pl. 22 Act 29 March, 1832,
3 55, Tbid. 1108, pl. 45 ; Act 16 June, 1836, 3 87, Ibid. 656, pl. 108; At 20 April,
1846, 3 2, Td. pl. 109.

’

RULE 1o0.
MONEY PAID INTO.COURT.?

§ 88. On the payment of money into Court 10 abide o be deposit-
the order of the Court, the same shall be deposited in
such incorporated” bank as the Court may designate, to
the credit of the Court in the particular,cause, and shall Checked out,
be drawn out-only upon an order of the Court, attested
by the clerk. A copy of this section shall be inserted Bank-book.
in the bank-book in which the deposits are entered.

§ 89. The Iron City National Bank is designated as Depository.
depository.
1 See Adet 19 May, 1874. P. L. 206.
See Schedule of Fees of Clerk, Rule 18, page 18.
22 (195)
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Clerlos com-  § 40, For money paid into Court the clerk shall be
mission on mon-
oy paid intoentitled to receive from the party paying thie same, at
the rate of one per centum on any sum not exceeding
five hundred dollars, and one-half of one per centum
on sums exceeding that amount.(a)

(«) Sec Act 18 March, 1875, 3 1. P. L. 29.

RULE 11.
MOTIONS, RULES, ARGUMENTS,.ETC.

§ 41. Wédnesday and Saturday shall be the regular
days for hearing motions 'and disposing of rules and
‘other business.

Regular days
for  motions,
rules, ete.

Motions and
rules on argu-
ment-list.

§ 42. Motions and rules requiring argument shall be

immediately placed on the argument-list by the clerk

Galled np spe- without further order, and may be called up for argu-
ciait ment on five days’ notice.

Briefs of argt-

§ 43. In cases set down for argumeat, the attorneys
ments,

.of. the respective parties shall each deliver to the Court
a statement in writing, setting forth the points in con-
troversy and a reference to such principles and authori-
ties as may be deemed pertinent.

)
RULE 12.
» " - .
PETITIONS, CITATIONS, PLEADINGS, Erc.

1 pplication to § 44. All app]ication";shai[ be by petition, verified
ete. 'by affidavit, setting forth the-facts necessary to give the
Court jurisdiction, the specific cause of complaint, and

the rehef prayed for.

praions o S 45. PétlthnS for the appointment of guardlans shall

guardian fo et get forth the name,age, and. place of residence of* the
minor, and the amount of personal property and income
A of every kind’that may come into the hands‘of thé guar-
dian ; and the dppointment shall not be recorded or cer-
tiﬁcate issued until the bond is approved and filed.
(196)
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§ 46. If executors, administrators, gnardians, or Citationtotlo
other trustees do not file their respective accounts with-
in the time required by law, a citation may be issued of
course by the clerk, on application of any person inter-
ested, setting forth the necessary facts verified by affi-
davit.
§ 47. The mode of proceeding in controverted matters Pleadings in

cont roverte
shall be by petition, answer, replication, ete., verified by matters .

affidavit.(a)
(a) See Steffy's Appeal TLan.], 76 St. R. 94.

§ 48. Notices of the granting of . citations and rules to glmtgeg g{cm‘e

show cause shall be given to parties interested, ten days tion or rulo to
before the return day thereof ; if no answer be filed, and v ,
the petitioner appear entitled thereto, a decree pro con-. Decwepﬂ,to,,
fesso will be made on motion. Ifan answer and repli-™**

cation, or a demurrer, be filed, the cause shall be put

down for hearing. Except where otherwise specially s Facts in peti-
provided by law,(a) all allegations contained in any pe- by answer, ad-
tition not denied by the answer shall be taken as ad-

mitted facts.

(@) See Act 29 March, 1832, 4 57, Purd.-Dig. 1106, pl. 27.

RULE r13.
REAL ESTATE.

§49. All proceedmgs for the sale, or partition, of'real Sale or parti-

tion of realty,

estate shall be initiated by petittom.(a) ctekow how initiated.:
(n) See Horam's .Estate [Jeff.], 59 St. R. 152; Simmond’'s Estate [All.], 19
Ibid. 489 ; IVall s Appeal [All], 31 Inid. 62.

: o o Petition for
§ 50. Petitions for the sale,or mortgaging, of real éstate sorcution e T

for payment of the debts of a decedent shall be accom- ing of realty, ac.
pahied by=a description of all the real cstate, a certified vhat.

copy of the ifiventory of persona,l property filed in the

register’s office, and a Jist of the debts, of such decedent

(197)
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and a certificate from the county commissipners of the

last official valuation of the .real estate proposed to be
sold. '

ag‘ilqurfimioa: § 51. Inquisitions and orders for the sale of réal
salo of realty re- estate shall be returnable on regular return days next suc-
turnable, when. A R . X .
ceeding the expiration of twenty-oue days from the exit
GConfirmation Of such orders or inquisitions ; and thereupon such re-
of return. turn, if deemed sufficient, shall be confirmed nist, and
this confirmation become absolute ten days thereafter,
unless exceptions be filed théreto in the meantime.(a)

(@) See Act 29 March, 1824, Purd. Dig. 1115, pl. 15; Act 29 March, 1882, 1bid.

480, pl. 121; Aot 11 April, 1835, Ibid. 1115, pl. 14; Aot'17 April, 1856, Thid,
1113, pl. 71.

Dond of trus-  § 52. No tertificate of an order of sale shall be issued
tee to be approv-

g0 and filed be-by the clerk until .the bond of the administrator, execu-

fsswed. " Y top, guardian, or other trustee,~as,the case may be, shall
have been approved by the Court and filed,

! o Returnorsate  § 53. All returns of sale’ shall be accompanied by a v

i “ied by whatr - copy of the handbills posted, by -affidavit of publication,
and by certificate of the clerk that bond has been ap-
proved and filed.

T R

-

N

* ~ RULE 14. *

]

: . * )
‘ RECORDS: .

arithdrawing  § 54. No record of the Court shall be withdrawn from~

d 6 . -
feo " ™ the clerk’s office without an”order of Court, or a special
. allowance of the judge, in writing, directed to the clerk.

I3

yniries infe- § 55. A recognizance-docket shall be kept, in which

cognizance- . .
docket. shall be entered a memorandum of every recognizance

2

setting forth the names of therecognizors in alphabetic
5 order, the number and "term of the case, and the date
« .and amount of the recognizance ; and when any pro.
ceeding is .ha,d(on a.regoghizance, the same-shall be noted
on, the yecord"thereof in said docket.
{198)
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RULE 15.
SECURITY.?

§ 56. No attorney, sheriff or other county, city, or  Attorney or
State officer, shall be admitted as security in any pro-
ceeding unless by leave of Court for special cause shown.

§ 57. Bonds presented for approval shall have endor- (Adavit tosaf.
sed thereon, or attached thereto, an affidavit or affidavits curity.
showin} the sufficiency of the security for the amount of

the penalty, exclusive of all liabilities and exemptions.

: *

RULE '16.

SPECIAL RETURNS.

§ 58. In all cases where special returns are authorized Special returns,
" when read.
by law, they shall be read in open Court, on Saturday
morning at ten o’clock, and the reading thereof shall be
noted on the writ and on-the minutes by the clerk.(a)
(a) See Act 20 April, 1846, Purd. Dig. 656, pl. 104, et seq.

§ 59. Upon the reading of special returns, the same Spocial returas
shall be confirmed nisi, which confirmation shall become,when. ’
absolute if no exceptions are filed within ten days ; and
if exceptions are filed, the case shall be immediately gxcoptions to.

placed on the argument-list.

RULE 17.
TERM AND RETI'IRN DAYS.

§ 60. Term days in the Separate é)-;'ph‘ans’ Court shall Term days.
be the first Mondays of March, June, September, and
December.

§ 61..Court will be held on the first Mondays of Coessions  of
March, June,-September, Decentber, and on Wednesdzy.
and Saturday of every week, and at such other times as

may be necesSary or proper.

e e e e

1 See Act 18 June, 1836, Purd. Dig. 56, pl. 9. :
(199)




18 RULES OF THE SEPARATE ORPHANS’ COURT.

anggularreturn § 62, The regular return day, when not otherwise
’ provided by law or by order of Court, shall be the first
Saturday of every month.

Continuanco 5 63. If the Court is not in session on the return da..y
of proceedings. ¢ any rule or other process that requires a hearing in
Court, the proceedings shall be continued of course until

the next session of Court,

RULE 18,

SCHEDULE! OF FEES OF OLERK.

Costiobepaid-  § 64, No petition will be filed of record, nor citation,
rule or certificate, be issued, by the clerk, except where
otherwise specially ordered for cause shown, until the
costs thereon shall have heen paid ; and such payment

shall not prejudice the question of the liability for costs
; as between the parties to.the record, as thereafter deter-
mined by the Court,
Dolls. Cts,
Inquest, one description, - - - - . - 5 00 |
Each additional description, - - - - 50 )
Widow,Zclaim for $300, - - - - - - 1 00
Petition und citation to filo account, and return theretoy - 2 00 L
Rule for attachment, and attachment, each, - - - - 1 00
Appearance-bond on attachment, - - - T - 1 00
Commitment, - - - - -ee - - 1 00
Order of saleand bond, one description, - . - - 8 00
Each’additional description, - . - - - :«60 .
Return”of sale and confirmation, - .. - - - 2 00
Confikmation of account, - - . - - - 1 25
Advertising audit-list, not exceeding, - - . - g 00
Attendence at hearing of audit, preparing schedules, ete., first page
of cap or brief paper, - - - o - 4 00
Each Additional page, - - - - - - 2 00
Filing atid entefing petition and bond for guardian, if only onc
mipor, - - - - - - - - 2 00
Each additional name, - - - - - 50
Certificate of appointment, . - - - - - "1 00
——

! Authorized by Act 18 March, 1875. P. L. 29.
(200)
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Dolls. Cts.
Filing guardian’s inventory, - - - - - 50
guardian’s statement, - - - - - 50
auditor’s report and confirmation, - - - 00
Recording petition, auditor’s repors, examiner’s report, elc., per page
of cap or brief paper, - - - - - 50
Agppeal to supreme court, certificate of record and bond, - - 00
Certified copy of petition, decree, order of sale, account, report of
auditor or examiner, exemplification of record, etc., per page
of cap or brief paper, - - - - - - 50
Filing petition and bond for trustee, injunction and to mortgage, 50
Refunding bond, - - - - - - - 00
Certificate, - - - - - - - 50
Acknowledgment of deed, - - - - - - 75
Affidavit, - - - - - - - - 25
Subpana, - - - - - - - - 26
Eutering receipt, - - - - - - - 50
Fieri facias, - - - - - - - - 00
0o

Venditioni exponas, - - - - - -

For receiving and disbursing money paid into court, one per centum
for first five hundred dollars, and one-half of one per centum
per dollar above that sum.




- SCHEDULE! : . |
ox . E
FEES OF REGISTER OF WILLS.
Dolls, Cta. ¥
For probate of will, - - - - - - - 1 o00
letters testamentary, - - - - - - 1 00 "
recording will, per page of brief or cap paper, - - - 50
affidavit of death, - - - - - - 50
copy of will, per page of brief or cap paper, - - - 50
filing inventory, - - - - - - 50 '
bond of admmlstrator - - - - - - 1 50
- letters of admmlstmtxon, - - = - - 1 00 .
use of commonwealth on each letters testamentary and letters
of admm]stratlon, - - - - . 50

filing, examining,  passing and recording account of executor, ad-
ministrator, guardian, ‘'or other trustes, not exceeding two

K pages of brief or cap paper, each, - - - 3 175
‘ each additional page, - - - - - 50 f
filing renunciation, - - - - - - 50 d ,1-‘:
sales-list, - - - - - . 50
petition and citation, - - - - . 1 00
entering caveat, - - - - . - 1 00
issuing commission to take testimony of witness, - - 2 00
precept for issue, - - - - - 1 00
? subpona, - - - L - - 25
entering exceptions to administrator’s bond and hearmg the
same, - - - -. - - w2 A
certificate and seal, - - - . -, - - 50
copy of will, account bond, inventory, ete., per page of brief
Or cap paper, - - - - - 50
commission on tax on writs, for every dollar, - - - 03
commission on collateral inheritance tax, for every dollar, - 05

!Authorized by Adct 24 March, 1877. P. L. 87.
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ALLEGHENY COUNTY.

ACCOUNT

PAGE. .

Referred to auditor, 33 11,12, - - - - . 7

. fo be stated, how, 3 16, - 8

Audited by Court, 33 27, 28, - - <10,'11

Of guardian—filed, before dischhrge, ¢ 30 - - " 11

citation, to file,’3 46, - - . - 15 )

Confirmation of, in genera], 2% 21-24, = 9, 10
A
ADMINISTRATOR

Bond by, before sell realty, § 52, - - - -
Cited to file account, 46, - - - - -
Requisite to discharge of, 4 29, - - - - -

ADMISSION

In answer, of allegations in petition, §348, - - -
c ¥

ADVERTISEMENT

Notice—of appraisement filed, § 2, - - - -
hearing by-auditor, § 15, - - -
trustee’s proposed discharge, §"29, - -

Of sale of realty, 3 58, - - - - -

In Pittsburgh LikeAL JOURNAL:

Notice of appraisement filed, § 2, - - 2
by candidate for bar,33 5, 6, -

23 (223)




42 INDEX—ORPHANS’ COURT.

AFFIDAVIT

PAGE.

To certificate in appraisement, ¢ 2, - - - - 4
Auditor—for reference to, 3 11, - - - - 7
issue before, 19, - - . - - 9

To rule for deposition, 3 34, - - - - 12
petition, 33 44, 46, - - - - - 14, 15
pleadings, 3 47, - - - - . . 15
publication of sale, § &8, - - - - - 16
sufficiency of bond, § 57, - - - - 17

AGREEMENT .
Of attorneys, 3 10, - - - - - - 7
. To refer account to anditor, § 11, - - - 7

AMENDMENT
Of report of auditor, 2 17, - - - 8

ANSWER
To petition, 33 47, 48, - - - - - - 15
Admitting allegations in petition, 2 48, - - - 15
APPEAL -
From act or decision ofiregismr, 21, - - - - 3
confirmation of dectee or repert, § 82, - - 12
- Justifying recognizance in,-§ 26, - - - - 10

APPEARANCE-DOCKET—See DockEr. ~

APPOINEMENT | e

Of auditor—by agreement, § 11, - .- .
the Court, § 12, - - -

vacated, § 18, -
Of guardian, 3 45, - - - 1
ad litem, § 80-(3), - - - - -1

)
] U\.C}""

APPRAISEMENT
Under Act 14 April, 1851, ete., ¢ 2,

ARGUMENT

Brief of, to contain what, 343, - - - - - 14
(224)
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ARGUMENT-LIST

Exceptions to auditor’s report, on, § 18, - -
special return, on, 3 69,
Motions and rules placed on, 3 42, - -

ATTORNEY

Admission to bar, 33 5, 6, Lo -
Member of Separate Orphans’ Court, § 3, -
To be enrolled, 3 8, - - - -
Employed—to appear of record, 3 9 -
serving notice on, éé 9, 15,
stricken off, 3 9, -~ - -
Agreement on business of Court, 3 10, - -
Brief of argument by, 2 43, - - -
As security, 3 56, - - - - -

AUDIT—See Courr AUDIT,

AUDITOR

Appointment—by agreement, § 11, - -
the Court, 3 12, - -

vacated, § 13, - - -
Duties, in general, 14, -
Fees-and-expenses, 3 14, - - - -

- Securing an issue before, § 19, - -
Notice of hearing by, ¢ 15, - - -

Report—to contain what, 16, - -

p notice of filing, § 17, - - -
excepting to; amendment of, 3 17, -
confirmed or recommitted, § 18, -
recording, 3 19, - - -

BAIL—See BoND ; SECURITY.

-

Py -
BOARD OF EXAMINERS
Examination of candidate for study, 2 4, -
- practice, 3 5, -
from another bar, 3 6,
Certificate given by, 3 4-(4), - - -
Member to move general admission, § 7, -

BOND-—See SECURITY.
Requisite to approval of, § 25, - - -
Of guardian, before certificate given, 3 45, -
25
% (2-' )
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44 INDEX—ORPHANS’ COURT.

TAGE.
By trustee to sell or mortgage realty, 3 52, - - - 18 -
Certificate of, approved, ete., 3 58, - - - - 16
Afidavit to sufficiency of, § 57, - - - - - 17
) b
OERTIFICATE . ;
Of notice of appraisement filed, 2 2, - - - - 4 ’
By Board of Examiners, 24-(4), - - - 4 _—
Of liens for use at distribution, 3 28, - - - - 12 f?ﬁ
appointment of guardian, 3 45, - - - 14 . 71
valuation of reaity, 3 50, - - - - - 16 i ‘
order to sell realty,4 52, - - . - - 16 : }
bond approved and filed, ¢ 53, - - - - 16 ‘
CITATION
Costs of, to be paid, when, 3 64, - - - - 18
In appeal from register; 3 1, - - - - 3
To file account, § 46, - - - ‘- - - 15
X Granted, notice to be given, § 48, - - - - 15 ;
CLERK
Schedule of costs, § 64," - - - - - 18
To note certificate in appraisement, § 2, - - - 4
receitp attorney’s certificate, 34 4, 5, - - - 56 °
keep roll of members, 3.8, - - - . - 6
prepare audit-list, § 27, - - - - < 10
confirm report of auditor, § 18, - - - - 8
enter rule for deposition, 33 88-36, - A - - 12,13
file petition, when, 3 64, .- - .- - - 18
issue citation, etc., when, 3.64, A - - - 18
attest order on depositary, 3 38: - el - - 18
Commission or money p4id in, 40, - Ve- - - 14
- To place motions and rules on argumeht-lst, § 42, - - -4
issuc citation for account, 3 46,0 .- _ . - - ~ 15
certificate of order for sale, g 52, .- - - 18
put down cause for hearing, 2 48, - - - 15
deliver record on order, 7 54, - - - - - 16
note speciaildre,turn read, 3 68, - - - - 17
exceptions to, 3 59, - ~ - 17
%
. ks
CONFIRY.&IATION
Of accounts, in general, 2% 21-24, - - - 79,10
¢ account of guardian, § 80-(4), - - - - 12
appraisement, 3 2, - - - - - 4

. (226)




INDEX-—ORPHANS’ COURT.

report of anditor, § 18, - - -

- return to sale, § 51, - - - -

special return, § 59, - - -
Money paid, after, 3 82, - - -

CONTINUANCE
Of proceedings, of course, 3 63, - - -

COSTS
Paid, before file petition, issue citation, etc., 3 64,
On adjournment of exceptions, 3 24, - -
Of lists of liens to accountant, § 28, - -

COURT AUDIT -
List taken up, 3 27, - - -
to include what, 3 27, - - -
‘Who to attend, § 28, - - . -
Evidence to be furnished at, 3 28, - -
Lists of liens for use at, 3 28, - - -
Excepting to adjudication of, § 28, - -

DECREE
Money paid out under, 3 32, - - -
Pro confesso, on motion, § 48, - - -

DEMURRER
To answer, replication, etc., § 48, - -

DEPOSITION
Of witness ancient, infirm or going, 4 34, -
within the State,  33," - -
N outside the State; § 35, .- -
= For use on motion or rule, § 36, - -

¢
DISCHARGE
Of trustee, on application, 3 29, - -
guardian, during minority, 3 30, - -

DISTRIBUTION

Schedule of, with report of auditor, 3 16, -
Evidence on, at Court audit, § 28, - -
Receipt to be entered, 3 81, - - -
Uuader report or decree, 3 82, - - -

(227)
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DOCKET PAGE.
Receipt to be entered on, 3 31, - - - - 12
Entries in Recognizance, 3 55, - - - - - 18 .
EVIDENCE 5
What, at Court audit, 428, - - - - - 11 §
Taken by auditor, 33 16, 19, - - - - - 89

Application for an issue, 3 37, - - - - 13
Allegations not denied, admltted % 48,

.
.
.
.
—
o
fmac__ W
.*l

EXAMINERS—See BoARD oF EXAMINERS.

P e =
i m—

EXCEPTION i
To approval of appraisement, 22, - - - - 4
report of auditor, § 18, - - - - - 8
confirmation of account, 33 21-24, - - - 9,10
return of inquisition, etc., 3 51, - - 16
special return, 59, - - - 17
Evidence on, at Court audit, 4 28, - - - - 11 :
To adJudlcatlon of audit, 3 23, - - - - 10 .
FXEO UTOR
Bond by, before sell realty, 2 52, - - - - 18 .
Cited to file account, § 46, - - - - - 15
Requisite to discharge of, 3 29, - - - - - 11° i
\ »
FEES
of auditor——adjus‘t’ed, etc., § 14; - .t - 7 '
GUARDIAN .- ’ LR
Appointment, petition for, 3 45, " - - e - - 14 i
ad litem, 3 30-(3), A e - - 11 |
Bond by, before sell realty, 3 52, - ~ - - - -7*16 G
Cited to filg account, 3 46, - Tl e - - - 15
Requisite to dlscharfre of, 37 29, 80, ¢ - - - - n
HAND-BILL .
Copy of, with return of sale, 3 53, - - - - 16 }
INQUEST - L
Of partition, confirmed, 3 22, - - - - - it h
-excepting to, § 22, 23, - - - R 9, 10 fn
For sale of realty, return of 2 51, - - - - 18 ]

(228)




INDEX—ORPHANS' COURT.

ISSUE
Application for,,3 87, - - - - -
On facts before auditor, 3 19, - - - -
Formed by pleadings, 44 47, 48, - - -
LIENS
List of, for use at distribution, § 28, - - -
with petition to sell or mortgage, 4 50, -
Receipt, on record of, 3 81, - - - -

LEGAL JOURNAL—See ADVERTISEMENT.

MINOR

Next of kin acting for, 3 30—(2,3 - - -
Petition for guardian for, § 45, - - - -
Notice to, before guardian discharged, 4 30-(2), -

MINUTE

Of certificate in appraisement, § 2, - -
proceedings by auditor, 3 14, - - -
special return read, 58, - - - -

MONDAY

As term day, § 60, - - - - -
Court held on, § 61, - - - - -

MONEY
Paid in, deposited in bank, 33 38, 39, - -
checked out, how, 3 38, - - -
clerk’s commission on, 33 40, 64, - -

MORTGAGE

To pay debts of decedent, § 50, - - - -

-

“MOTION

Regular day for, § 41, - - - - -
Testimony for use under, 4 36, - - - -
Placed on argument-list, § 42, - - -

NEXT OF KIN.

Notice to, by guardian, 3 30-(2), - - -
(229)
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VgV
NOTICE : PAGE.
To regigter, in appeal, 31, - - - - - 1
Of appraisement filed, 3 2 - - - - - 4
By auditor—of hearing, 3 15, - - - - 8
. filing report, § 17, - - - - 8
Special-—of account filed, 4 22, - - - - 9
Of accounts audited by Court, 3 27, - - - - 10
justifying recognizance on appeal, ¢ 26, - - - 10
granting citation, 3 48, - - - . - 15
Deposition—of taking in State, 2 33, - - - 12
out of State, 35, - - - 13
witness ancient, etc., 3 84, - - - 12
for use under motion, § 36, - - - 13
By trustee applying for discharge, 23 29, 80(2), - - 11
To call up case specially, 2 42, - - - - - 14
ORDER
To sell realty, return of, § 51, - - - -~ 18
withdraw record, ¢ 54, - - L - - 16 ’
' N
PARTITION
Initiated by citation, g 49, - - - - - 15
Inqguest of, confirmed,3 22, - - . - - 9
excepting to, 32 22—24;\ - - - - 9, 10
PETITION “ .
Applications to be by‘??‘it}, - - . - - 14
Allegations in—not denied, admitted, 3 48, " " - - 15 -
In appeal from register, 3 1, - - - - 3
appraisement',"-é@?, - -t -y - - - 4
controverted matter, 3 47, 2~ < -. - - 15
For appointment of guardian; 3 45, S S - 14
citation or rule, 348, . . ** | - T
R ik
~ " .
PLEADINGS * '
In‘controverted matters, 33 47, 48, - - - - 15

P{IBL_]ICATION:—See ADVERTISEMENT.

3 -

REAL ESTATE

Sale of—petition for, 3 49, - - - - - 15
Jd . bond of trustee for, 262, - - - 18

(230)
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certificate to trustee, 3 53, - -
return of order, etc., for, § 51, -
accompanied by what, § 58, - -
- confirmation of, § 51, - -
evidence at distribution, 3 28, -

RECOGNIZANCE .
Justifying, in appeal, 7 26, - -
Docket, entries in, 3 55, -1 - .

RECORD
Noted on—certificate in appraisement, 3 2,
name of student, 3 4, - -
attorney, § 9, -
Of auditor’s'report, 3-20, - - -
! Receipts entered on, § 81, - -
Recogmzance-docket entries in, 3 55,
Wlthdrawn from office, § 54, - -
~"0f petition, when, §o4 - - -

1

. REGISTER

Appeal from act or decision of, 3 1, -
Accounts allowed by, presented, § 21, -
e

REPLICATION
To answer, 33 47, 48, - - -

REPORT

Auditor’s—to contain what, § 16, -
notice of filing, 3 17, - -

confirmed or recommitted, 3 18
recording, 3 19, - -
Of sale confirmed; § 22, - -
excepting to, ¢ 22-24

Special, read, § 58, - - -
Regular return, day for, 4 62, - -
24

g\ Money paid out under, 3 82, - - -
i

i

(g EETURN, RETURN DAY —

B Of account, report, inquest, § 22, -
! . In inquisition or sale of realty, 34 51, 58, -
i

&

excepting to; amendment of, § 17,

49

PAGE.
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16
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RULE

Issued, when, 3 64, - - - -
For deposition, § 83-85, - - - -
Day for hearing, 3 41, - - -
On argument-list, § 42, - - - -
Called up specially, 2 42, - - -
To show cause, notice of, 3 48, - - -
Proceedings under, continued, 3 63, - -

SALE
Report of, confirmed, § 22, - - -
Of realty—petition for, 33 49, 50,
certificate of order, § 52,
return of érder, § 51, - - -

sale, accompanied by what, § 53,

_ confirmed, when, § 51, -
proceeds of, distributed, 3 28, -

SATURDAY

Regular day for what, 3 41, - - -
Special return, read on, } 68, - - -
Court held-on, 3 62, - - - -
Excepted, Th Court audit, § 27, - -

SCHEDULE
Of clerk’s costs, § 64, * - - -

SECURITY

Attorney or officer as, § 56, .» - - -

Affidavit to sufficierfey of, 3 87,,° - -

LR 2

SHERIFF ..
As securityyg 56, - . - - - -

SPECIAL RETURN

Read, when, 3 568, - - - - R

Conpfirmed, when, § 59, - - -

SURETIES

Number of, § 25, - - - - -

Signing bond and justifying, § 25, - -
(232)
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TERM DAYS
‘What Mondays are, 3 60, - - -

TESTIMONY-—See DEPOSITION.

Taken by auditor, 3 16, - - -
For use on motion or rule, 3 36, -

TRUST

Account, confirmed, § 22, - -
excepting to, 44 22, 24, -

TRUSTEE

Bond in sale of realty, § 52, - -
Cited to file account, 3 46, - -
Requisite to discharge of, 3% 29, 80, -

WEDNESDAY

Regular day for what, 3 41, - -
Court held on, ¢ 61, - - -

WITNESS—See DEPOSITION.

WRITING

Petition—in appeal from register, 3 1, -
appraisement, § 2, -
Agreement—of attorneys, § 10, - -
for reference to auditor, § 11,
Brief of argument, § 43, - - - -
Request for issue, before auditox, 4 19,
Notice of justifying recognizapce, ? 26, -
Order to withdraw record, ¢ 54, (:} -
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BILLS oF EXCEPTION:

. RULE ;.
i In cases of murder and voluntary manslaughter, nomﬁ'ﬁs’ﬁlﬁﬁnd
bill of €xceptions to the admission or Tejection of tegti- '
L mony wil] be i

If; on the'trial of the cay
wish the chargé of the (,

se, the counsel op either side  Points, for
law arising in the

R N charge by the
urt on any point or points of Co

urt,
case, they shal] be distinctly stateq in

t, and a copy thereof, to
T party commences his

» before eithe
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rgument to the jup
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4 RULES OF THE COURTS OF OYER AND TERMINER, ETC.

Excepting to
charge O the

RULE 4.
Exceptions to the charge of the Court must be made

Court. ,f immediately after the jury retire; and the party ex-
cepting shall, before the rendition of the verdict, state
distinetly, in writing, theseveral matters to which he’
excepts. No general exception to the whole charge will

be sealed.

Bill of costs—

made out, how.
a

COSTS.

RULE 5.

Bills of costs shall be made out with such particularity
nd detail as will enable the clerk to judge of their cor-

rectness, and the necessity for the attendance of the
witnesses,—giving, the dates, number of days in actual

Costs and_fees
to be taxed by
clerk.

Appeal.
Stay.

attendance, mileage, etc.

RULE 6.

All costs and fees shall be taxed, in the first instance, by
the clerk, subject.to an appeal to the ‘Court at any time
before the money is made ‘and paid,,over: Provided, that
the appellant shall file a specificatign of the jtems to
which he objects and the gxpunds*of his objection; but
no such appeal shall stay Jproceedings without a spectal
order of Court on sufficient cause shown; and where
the money is miade or paid pending the appeal, the
amount in dispute shall remain in the officer’s hands or
be paid into Court to abide the event.

(238)




RULES OF THE COURTS OF OYER AND TERMINER, ETC. 5

HABEAS CORPUS AND BAIL.
RULE 7.

Reasonable notice of applications for the discharge of Notice of pro-
posed discharge
prisoners on bail or otherwise, and of the time and place on bail,
of hearmg on writs of habeas corpus for such purpose,
shall be given to the district attorney and the committing

magistrate or prosecutor.

RULE 8.

No attorney, sheriff or sheriff’s officer shall be ad- Who not ad-
. . . 1tte 11
mitted as bail or security, unless by leave of Court for™

special cause shown.

RECOGNIZANCES AND RETURNS..
RULE o.
An information-docket shall be_kept by the clerk in oo {(gformahon-

. . t to ex-
which he shall regularly enter recognizances and in- hibif what.
formations returned by magistrates,—giving the name of
the defendant, the offence with which he is charged,
the name of the prosecutor, the magistrate before whom
the 'information was made, and the date of the return.(a)

(2) On the special statutory pewer in the Quarter Sessions of Philadelphia
to make a rule allowing judgment in a suit on a recognizance in default of an
affidavit of defence, see Harres v. Commonwealth, 36 St. R, 416,

RULE r1o0.

The clerk shall endorse, on each recognizance and in- _Recognizance
or Information,

‘formation, the date of the return and entry ; and; when That fo be en-
he delivers the same to the district attorney, he shall
make a note thereof on the information-docket.

25 (239)
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! RULES OF THE COURTS OF OYER AND TERMINER, ETC.

. RULE 11,
3 Recognizance  When g recognizance or information is not returned
or information, e e . . Y .
1, Phes eedings within the time required by law, the Court, on applica=
€ re- + . - ‘o » 1
turned, tion of any person Interested, will order the magistrate
to make a return forthwith, and,

if necessary, enforce
the same by attachment.(a) '

(2) On the express statutory power in thig court to regulate and compel the
return of attachments and other proces

ses, see Act 22 March, 1866. P. Lﬁgﬁi“"';— ﬁ/
Common Pleas Rule 22, page 16. ’

ROADS AND BRIDGES.: \/

! ¥ 5
RULE 12. ?
¢ v,
Petttion for  Kvery petition for road or brid
viewers to be .
certified. bresentation to the Court, b

.

§
ge viewers shall, before ;

e certified by counsel to be
regular and conformable to-law,

—ora—
-
-

Al
P

TS -
RULE 13. . i

Order for view Every order I
or review re.

vt #
ssued fof view or review shall bethade
furnable, when. feturnphle to

Toport o he next ensuing term, .and. the report . : I
ed, whef, thereon shall be returned and presented to the Court i

within the first week of the term to which it is returna- f .
ble, and, until so Preseritéd;igghall not be filed: ' { ‘

1 Decisionsﬁwles of court regulating new applications where a former \
application had ailed, Towamencia Riad [Montg.], 10 St. £, 195; Franconia
Road [Montg.], 78 Ibid. 318,

Decision on g rule that




.such officers, by direction of the Court, shall be paid into

RULES OF THE COURTS OF OYER AND TERMINER, ETC. 7

- RULE 14.

In all cases where damages are assessed, the viewers Damages usscss-
shall report whether in their opinion they ought to be
paid by the petitioners ot by the county ; and if .by the
county, notice. thereof shall be given tq the county com-
missioners before the report is presented to the Court for

approval, and proof of such notice presented and filed
with the report.

RULE 15.

Eyery petitior-l for the review, or vacation, or change Reference to
R original case.
of a road, and the docket-entry thereof, shall contain a
reference to the number and term.of the original case, if

-any record therebf exists.

"RULE 16.

After the first week of the next ensuing term after the _Confirmation

‘report-is "presented and approved, the clerk shall, of * Exbepting to.

course, mark ‘it conﬁrmed and ‘enter the proceedmgs of
record, if no exception or review is pending.

TIPSTATFF.
RULE 17.

No tipstaff shall be permitted to charge or receive, for Tipsiafl, com-
the performance of his duties, any fee or compensation o
other, than the salary fixed by the Court as the compen-
sation of such officers.

The costs on attachments and other process served by Costs on pro-
cess served.

the county treasury. Each officer shall keep an account, Tipstaf  to

and, at the end of ‘each term, make out a detailed state- mﬁ‘f of oxpon

ment, verified by affidavit, of his necessary expenses®®

incurred in the performance of his duties, which shall

be paid in addition to his salary aforesaid.

(241)
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8 RULES OF THE COURTS OF OYER AND TERMINER, ETC.

TRIAL, ARGUMENTS, Erc.
- RULE 18.

Noting testi- It shall be discretionary with the judge presiding at
mony at trial. N . .
the trial whether time shall be allowed for noting the
testimony of the witpesses.

RULE 1g. \;;
Examination The entire examination of each witness shall be con-
of witnesses at »
“trial. ducted by one only of the counsel of each party; and
the re-examination by the party calling him shall be

confined to the matter of the cross-examination.

RULE 20.

Mottod fot now Motions for new trials shall be made and reasons filed
within four days after the verdict. The day on which
the verdict is given, and Sunday, are to be excluded in
calculating the four days.(a) )

(a) Granting or refusing a new trial is purely a matter of discretion with
the Court. Howser v. Commonwealth [Cam.], 61 St. R, 332.

RULE 21.

i TEuRents, Arguments of counsel shall: niof exceed the followmg
limits, viz: to the jury, thirty minates on each.side ; to
the Court, on the law of the case, ten minutes og.each
side and on questions of evidence during the progress
of the trial, ive minutes ‘on each side: Provided, that in
homicide and other important cases the Court may en-
large the time.

RULE 22. o’

.
sgreementsof Al agreements of attorneys, touching the business of
the Court, shall be in writing, otherwise they ‘will be
considered of no validity. )

(242)
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INDEX TO THE RULES

OF THE

COURTS OF OYER AND TERMINER,
QUARTER SESSIONS, Ete.

AGREEMENT-—See ATTORNEY. an
ATTACHMENT e PAGE.

Costs of, to go into county treasury, 17, - T - - 7

For no return to recognizance or information, 11, - - 6
ATTORNEY

Agreement, to be in writing, 22, - - - - - 8

Argument—length of, 21, - - - - - 8

points for tharge, befote, 2, . - - 3

As bail, 8, - - B - - - R 5

To certify to petition for road, etc., 12, - - - - 6
BATIL

‘Who may not become, without leave, 8, - - - 5

‘Notice for discharge‘on, 7, - - - - - 5
BILL OF EXCEPTIONS .

In murder and manslaughter, 1, - - - - 3

*To charge, 4, -° - - - - - - &

. ! T

BRIDGE—See Roaps AND BRInGES. T

(253)
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20 INDEX-—OYER AND TERMINER, ETC,
CHARGE PAGE.
: Points for—in writing with copy, 2, - - - - 3
! framed, how, 3, - - - - - 3
I; Bill of exceptions to, 4, - - . - - - 4
!
CLERK
To tax costs and fees, 5, - - - - - L - 4
keep information docket, 9,10, - - - - 5
- endorse informations, etc., 10, - - - - 5
* approve and confirm reports, 16, - - - - 7
éOMMISSIONERS, COUNTY
Notice to, of damages assossed, 14, - - - - 7
COSTS
Of attachments, etc., 17, - - - - - - 7
Bills of, 5, - - - - - - - 4
Taxed by clerk ; appeal from, 6, - - - - - 4
EXCEPTIONS—See BILL OF EXCHPTIONS.
FEES—~See TirsTarr.
Taxed by clerk, 6, - - - - - 4
HABEAS CORPUS a
Hearing on writ of, 7, - - - e . 5
R4
P L -
HOMICIDE ..
Limits to arguments in, 21, ~ - - - = 8
Bill of exceptions in, 1, - < - - - 3

INFORMATION-DOCKET-—See CLERK.

MANSLAUGHTER—See HoMICIDE,
5, 4 1
MURDER—See HoMiCIDE.

NEW TRIAL.—Sce TRIAL.
(254).
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INDEX—OYER AND TERMINER, ETC. 21
t

NOTICE PAGE.
Of discharge on bail, 7, - - - - - - 5
hearing on kabeas corpus, 7, - - - - b
Of damages in road view, 14, - - - - - 7

RECOGNIZANCES AND RETURNS
Endorsements on, by clerk, 10, - - - - - [
Procedure, when not returned, 11, - - - - N 8
Entry of, on information-docket, 9, - - - - 5

ROADS AND BRIDGES

Certificate to petition, 12, - - - - - 6
Report—returned, 18, - - - - - - 6
excepting to, 16, - - - - - - 7
confirmed, 16, - - - - - 7
‘Who to pay damages, 14, - - - - - 7
Reference to original case, 15, - - - - - 7

SHERIFF, SHERIFF'S OFFICER
Asbail, 8, - . . . . . .

TIPSTAFF

Fees and compensation, 17, - - - - -
Account of expenses, etc., 17, - - -

v

TRIAL
Agreements concerning, 22, - - - - -
Arguments at, 21, - - - - . -
Moving for new, 20, - - - - -
Noting testimony at, 18, - - - - -
Examination of witness at, 19, - - - - -

(255)
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Eastern District, BENgAMIN E. FLETCHER, Philadelphia.

Middle “«
Northern ¢
Western ¢

A

TIME

At PHILADEL

JUDGHS

OF THE i

REME COURT |

oF

PENNSYLVANIA.

GEORGE SHARSWOOD, Chief Justice.
UrLysses MERCUR, Justicer
Isaac G. Gorpox, «
WARREN J. WOODWARD, «
Epwarp M. Paxson, “
JorN TRUNKEY, .
JaMEs P. STERRETT, “

Prothonotaries.

RoBERT SNoDGRASS, Harrisburg.
J. A. J. Commixes, Montandon.
J. B. SWEITZER, Pittsburgh.

State Reporter! -

s

. WiLsoN Norris, Philadelphia.

¢ *

- 0

AND PLACE 6F HOLDING COURT.

PHIA, commencing first Monddy of January.

“ HARRISBURG, “ “« May.

“ SUNBURY,

“ “ September.

* PITTSBURGH, “ “« October.
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RUILEBES

OF THE

SUPREME COURT

OF

PENNSYLVANIA'®

ARGUMENTS.
RULE 1.

The court will call the cases for argument in the order n what order
. R . . cases called for
in which they stand on the printed argument-list. Ifargument.
neither party be present or ready to proceed with the Non-prossed;
when.
argument, the case shall be.non-prossed, unless reason to

the contrary be shown to the satisfaction of the court.

RULE 2.

All cases brought or to be brought up for review shall o Argument ist
be placed upon the argument-list next succeeding their e
entry, and in the order in which they stand upon the
docket, unless advanced by the special order of the

court.

RULE 3. :

L}

No cause shall be continued when reached without Continuance.
permission of the court.

1With the continually increasing business of the court, and the voluminous
paper books which have to be carefully read, to facilitate the labors of the court,
it becomes more and more important that these rules bé attended to by the
members of the bar, and strictly enforced by the court. Penn. R. R. Co. v. Sly
[War.], 656 St. R. 206; Burkholder v. Stakl [Som.], 58 Ibid. 371, (879).

(259)
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Recognizance
of ball in error.

Manner of ox~
cepting to and
justifying oid

ail, or putting
in new.

Notice to be
given.

Commissioners
of bail,

“RULES OF THE SUPREME COURT.

BAIL IN ERROR.
RULE 4.

Recognizances of bail in error shall be plainly drawn
and engrossed on parchment or paper, in the following
form, or as near as may be: county, to wit: You
severally acknowledge to owe (the plaintiff in the action)
the sum of (double the sum recovered), upon the condi-
tion that (A. B.) prosecute. his writ of error with effect ;
and if judgment be affirmed, or the writ of error be dis-
continued or non-prossed, to pay the debt, damages or costs
(as the case may be) adjudged accruing upon such judg-
ment, and all other damages and costs that may be awarded
on such writ of error.”’

RULE s.

The defendant in error or appellee may, within twenty
days after notice of the taking of bail in error, except
to the sufficiency thereof, when the plaintiff in error or
the appellant must either put in new bail, or the old bail
must -justify within ten days after exceptior taken ; in
default whereof the writ of error shall not be a super-
sedeas of the execution. New bail may be put in, or the
old justified, within the ten days, before the prothonotary
of this court in the proper digtrict, or before the pro-
thonotary of the court of commnfon pleas of the county
to which the writ of error shall have been issyed, or
from which the appeal shall have come; and,<n the
latter case, the new recognizance, or the affidavit of justi-
fieation, shall be returned to the prothonotary of this
court within the ten days allowed, not counting the day
when the exception to bail was taken. Of the time and
place of giving new bail or justifying the old, at least
three days’ written notice shall be given to the opposite

party or his attorney of record. TFor the purpose of

this rule, the prothonotaries of the several courts of com-
mon pleas are appointed commissioners of bail.(a).
(260)




RULES OF THE SUPREME COURT. 5

() ,Though the recognizance be defective the cause is well removed, but it
is not a supersedeas. Magill v. Kauffman [Mifl.], 4 S. & R, 817. A corporation
may have a writ of error without bail, but it is not a supersedeas. Savings’ In-
stitution v. Smith [Phila.], 7 St. R, 291,

The prothonotafy may correct a recognizance defectively taken below by
receiving a new recognizance in the form prescribed by the act of Assembly.
Hosie v. Gray [Schuyl.], 78 Ibid. 502.

(Compare Tilden v. Worrell [Phila.], 80 Ibid. 272.)

ATTORNEYS.
RULE 6.

No person shall be admitted to practice as an attorney _Admission of
person who has

in this couft, unless he hath served a regular clerkship, studicd and
within the State to some practicing attorney or gentle- tho Statc
man of the law, of known abilities, for the term of four

years, and afterwards shall have practiced as an attorney

in one of the county courts of common pleas, [or district
courts], for the term of one year, or served such clerkship

three years and practiced two years: Provided albays,

That in the case of a person applying to be adrmitted

who shall appear to have studied the law with assiduity,

under the direction of some practicing attorney or gen-
tleman of the law of this State, for the term of two

years after his arrival at the age of twenty-one years,

and afterwards practiced in some of the.county courts of
common pleas for the term of two years, he may be
admitted.

RULE 7.

No person shall bé admitted to practice as attorney in Admission of
this court upon the ground that he has been admitted the bar of am
to practice in the courts of some other State, unless he other State.
be a citizen of the. United States, and also, unless it be
shown that the attorneys of. this court are entitled, by

the, practice of the court where' the applicant has been

.admitted, to admission under the like circumstances.

. (261)
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6 RULES OF THE SUPREME COURT.

RULE 8. !

_yAgreements  All agreements and notices of attorneys touching the
ai
attorneys.  business of the court shall be in writing, otherwise they

will be considered of no validity.

RULE 9.

¥ho may not No attorney of this or any other court, sheriff’s officer,

ail ex- ., 7 . .

cept by leave.  bailiff or other person concetned in the execution of
process, shall become bail on appeal or in error, except

by special leave of the court previously obtained.

CRIMINAL CASES.!
RULE 10,

Alloeatur for  In all the criminal cases brought up from the lower
certiorari, N . . . . .
courts' by certiorari, wherein a special allocatur has not
been had, the prothonotary is instructed by this court to
enter % Writ quashed,” and-the retords shall be returned
to the courts whence they came.

.‘

RULE 11. -

Certiorari, de-  No such writ of certiorari shall issue at the instance

fendant out on . s . . .

bail. of a defendant who is at the time out on bail, until he
enters into a recognizance in the nature of special bail,
to the satisfaction of the court or judge taking the same:
conditioned for his appearance before the supreme court
in bane, from time to time, as the court may order, until
the final determination of the cause, and that he will

not depart without the leave of the said court.

10n the return and hearing of writs of error in capital cases, see RuLks
41-44, pages 16-17.
(262)
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RULES OF THE SUPREME COURT. 7

ERRORS AND APPEALS.
RULE 12.

In all cases brought into this court by writ of error, Filing specifi-
spp e cations of error.
the counsel for the plaintiff in error shall, on or before
the third day of the term to which the writ is returna-
ble, specify in writing the particular errors which he
assigns, and file the same in the prothonotary’s office :

and on failure so to do the court may non pros. the writ.

RULE 13.

In all cases of writs of error when the recerd is notnxr_i; of error |
returned on the return day, it shall be the duty of the when. ’ |
prothonotary to enter a non pros., which shall not be

taken off except by special order of the court.

RULE 14.

1 le to appear,
The prothonotary shall endorse on each writ of error oBule fo appear,

or certiorari to remove proceedings, a rule to appear and dorsed on it
plead at the return day of the-writ; and on default of paocceding ex
appedrance when the cause is called for argument, and

on proof of ten days’ service on the defendant in error,

or his counsel below, the court will proceed ex parte.

And it is further ordered, that the court proceed in like Appeal.
manner on proof of the like service of notice in appeal

cases.

RULE 15.

In all appeal cases, where the appellants neglect to reinging up
bring up the record at the next term of this court after peal. i
the appeal shall have been taken, any of the other par- ‘
ties interested may. bring it up and have the case pre-
sented and determined ex parte, or the appeal dismissed

at the costs of the appellant.

T

(263)




RULES OF THE SUPREME COURT.

RULE 16.

arlgcedendo In all cases where, in pursuance of the judgment of
on, to be sent this court, a cause goes back to the court below for fur-
ther proceedings, it shall.be the duty of the prothonotary
to certify and send back with the order, decree or judg-
ment, a copy of the opinion of the court which shall
have been filed; and the fees paid him therefor shall

stand as part of the costs in the cause.

PAPER BOOKS.?
RULE 17.

plEames book of In a case where the writ of error is to a judgment on
%o contain,what. 5, verdict, the paper book of the plaintiff in error shall
contain the following matters, in the following order:
1. The names;of all the parties as they stood on the
record of t,he court below at the time of the trial, and
the form of the action ; 2. An abstract of the proceed—
ings, showing the issue, and how it was made 3. The
verdict of the jury, and the ’]udgment thereon, 4. A
history of the case;*5. The points, if any, which were
submitted in writing to the, court below; 6. The charge
of the court; 7. The spec1ﬁcat10ns of error ;, SPA brief
of the argument for~ the “plaintiff in "errors* 5" 9. An ap-
pendix, containing thg evidence, and, if ‘necessary, the
pleading in full.

RULE 18. .

caper book on Where the judgment below is on a case stated in the

nature of a special verdict, the facts as agreed on by the
parties, the opinion of the court; and the argument of
counsel, will be sufficient.

(264) .-
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RULES OF THE SUPREME COURT. 9

I.QULE‘ 19.

In appeals, the arrangement of the appellant’s paper Paper book
book shall be as follows—1. The names of the parties tiln, what.
dnd the naturé of the proceedings; 2. A Short abstract
of the bill or petition and answer; 8. A history of the
case; 4. The report of the auditor, or master, if there
was one; 5. The exceptions taken to the report in the
court below 6. The opinion of the court on the excep-
tions, and the decree made; 7. Assignment of error;

8. Argument on part of appellant 9. Appendix, con-
tammg such documentary or other evidence as may be

netessary. )

RULE 20. '

In a certiorari to the court of quarter sessions or oyer ceLper book: in
and terminer, the-paper book shall contain—1. An ab- tain, what.
stract list or brief of all'the petitions, motions, orders, re-
ports, exceptions, etc., which may be necessary to give the
court here a full view of the record at once;and this in the
precise order of their respective dates, and with the date
of each prefixed; 2. The exceptions which were over-
ruled or sustained by the final order or judgment of the
court; 3. The opinion -of the court, if it was filed in
writing; 4. Assignments of error; 5. The argument ;
6. Appendix, ¢ontaining the record in full.

RULE 21.

The .history of the case must contain a closely con- History of
densed statement of all the facts of which a knowledge
miay be necessary, in order to determine the points in
controverdy here; and the want of such a statement t
canmnot be supplled by reference to -another part of the
paper book.

27 * (265)
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10. RULES OF THE SUPREME COURT.

RULE 23.

Regular and  Kach error relied on must be specified particularly,
irregular speci-

fieations of er-and by itself. If any specification embrace more than-

one point, or refer to more than one bill of exceptions,
or raise more than one distinct question, it shall be con- -
sidered a waiver of all the errers so alleged.(a)

(2) See RuLw 33, page 14.

The proceedings in a court of. error assimilate -themselves to proceedmgs in
a court of original Junsdlctlon The writ of error in a general way recites
the cause of~complaint, and it is left to the assignment of error to specify it as
a declaration specifies the cause of action. The plea in nullo est erratum raises
theissue. Like a declaration, therefore, an assignment:of error must be com-
plete in itself: that is, self-sustaining. Whatever is part of it must be parcel
of it. Burkholder v. Stahl [Som.], b8 St. R. 871, (376-7).

Good faith to the court should ever prevent any assignment of error which
is not conscientiously believed to be error. Id.

The burden is upon the plaintiff in error to make out his assignment affirma-
tively, and he must farnish in the record and on his paper book all that is
necessary for'that purpose. Aiken v. Stewart [Arm.], 63 St. R. 30;

The court will sustain a demurrer to an assignment which does,not comply
with the rules. Neiss v. Foster [ Carb. ], 64 St. R. 495. It may take notice of an
error not assigned. Bean's Road [Leh.], 35 Ibid. 280.

Numerous assngnments criticised, Dime Savings’ Institution v. Allenioum
Bank [Leh.], 65 St. R. 116,.(123;) Kemmerer v. Tool [Leh.], 81 Ibid. 467. On
defective or irregular assignments, see O'Donnell v. Allegheny Valley Railroad
[Arm.], 50 Ibid. 490, (493) Schwenk v. Montgomery County, 26 Ibid. 281;
Bull's Appeal [0hes 1, 24 Ibid. 286 Daniel v, Damel [Leh.], 23 Ibid. 198.

Xxceptions must follow the rules of the cougt below. Conrow v. Schloss
[B.-C. Phila. ], 55 St. R. 28, (48). Theidentical matter of exception must ap-
pe#r ih the assignment itself. It is not. sufficient that it appears in the bill of
exceptions. There it. is historicali~in the ass1gnment of error it is a materml
part of the pleadings in this tourt. Srpu‘h v. Tome [Brad.], 68 Ibid. “i58:

On assigning error to the Orphans’ Cour{ see Twitchell’'s Appeal [Phila.],
4'W. N. C. 68; Solt’s Appeal [Phila.], fa. 29s.

v RULE: 23.

As:ggnmg er- ; "When the ‘error assigned.js to the charge of the court,

ror to’charge of A

court or: to answer to points, the part of the charge or the
points and answers referred to must be quoted totidem
verbis in the specification.(a)

(266) -
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(a) Bee Arthurs v.Smathers [Jeff.], 38 8t. R. 40; Hutchinson v. Campbell
[Fay.], 26 Ibid. 273; Clark v. Smith [War.], Id. 187; Criswell v. Altemus
[Ind.], 20 Ibid. 124.

The stenographic notes that,are to, be ¢‘ the best authority in any matter of
dispute ”’ (dct 15 May, 1874, P. L. 182), are the notes made up under the eye
and direttion and with the approval of the court. Taylor v. Preston [But.],
79 Ibid. 436, (442). N

‘When plaintiff ih error alleges that there was no evidence to support the
charge he must furnish the whole evidence as given below, Davenport v. Wright
[Erie], 51 Ibid. 292. In other cases he must furnish as much of the evidence
a8 is necessary to make his exceptions intelligible. Sorg v. German Congregation
[D. C. AlL], 63 Tbid. 156. See'further under RuLr 24.

- RULE 24. .

s

o~

When the error assigned is to the admission or re- " Assigning er-
ror to admission
jection of evidence, the specification must quote the full or_rejection of

substance of the bill of exceptions, or copy the bill m_w“lence
immediate connection with the specification.(a) When

the error is as to thé admission 'or rejection of a writing,

a full copy of ‘the writing must be printed in the paper

book. Any assignment of error not according to this

and the last rule will be held the same as none.(b)

(a) See Schwenk v. Monitgomery County [Montg ], 26 8t. R. 281; Rice v. Bank
[Greene], 22 Tbid. 118.

(b) See Sorg v. German Oong@-egation [D. C. All.], 63 St. R. 166; Thompson
v. Clark [Greene], 1 Grant, 396 ; Sigmaster’s Appeal [C. P. 1, Phila.], 68 W. N.
C. 14. .

‘When the error a.lleged is to the answér to a point or a refusal to charge, as
réquested, the point in writing must be”copied in the specification, and the
answer or refusal as'given. Penna. R. R.'Co. v. Sly [War.], 85 St, R. 205;
Burkholder v. Stakl [Som.], 58 Ibid. 871, (876, 378).

Points are generally isolated and often abstract propositions, framed not so
much upon the rea.l aspects of the evidence as they are ta express the extremes
of the case, and to lead to the expression of opinions upon the theoretical rather
than the practlc"a'l questions of the cause. The answers to them do not there-

* fore éxhibit the true views of the judge upon the ease before him as is done in

a single .and harmonious‘charge. Wherefore, injustice may be done, both: to
the judge below and to the intorests of justice, by sending up enly so much of
the charge as is contained in the answer to a single poxnt Roberts v. Roberts
[C. P. Phila.], 54 St. R. 265, (269).

(2617)
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RULE 2j5.

rief ot argu- - The brief of the argument must contain a clear state- ,

ment of the points on which the party relies, with such
Teasons and arguments as he may see proper to add,
together with all the authorities which he thinks per-
tinent.

RULE 26.

jotting author-  When an authority is cited, the principle intended to
ities. . ?
be proved by it must be stated. A naked reference to
the book will not be sufficient.(a)

(@) No rule is of more importance than this. Compliance with it enables the
judges at once . - tosee what bearing the principle is to have on tho .
case, or whether or not it supports the position contended for, and, if so, whether
it will affect the general result of the case. Burkholder v. Stahl [Som.], 58 St.
R. 871, (879).

RULE 27.

Paper book of - The paper book of the defendant irf error or appellee

defendant in er- . . .

ror o0 contain, may, if he chooses, contain no more than his argument,
to which rules twenty-five and twenty-six will be held
to apply. But he may make it to embrace a counter-
statement, giving stich version of the facts as he asserts

to be the true one.
”
RULE 28, :

piow copies of In cases originating in the county of Philadelphia, the
o oonladel- plaintiff in error or -appellant shall serve a copy of his
paper book on the «opposite party, or his attorney, at
least ten days before thé first day of the term to which
the writ of error or appeal is entered, and when the
cause is' called shall furnish one copy to each of the
judges, and file four vqitﬁ the prothonotary—two for the
reporter, one for the Law Association of Philadelphia,
and one to be filed in his office. The defendant in error
shall serve a copy of his paper book on the opposite
party, or his attorney, at least five days before the argu-
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ment, furnish a copy to each judge, and file four with
the prothonotary for the same purposes as the paper books
of the plaintiff in error or appellant.

RULE 2g.

«In all cases except those orxgmatmg in the county of How copies of
aper book serv-

Philadelphia, the plaintiff in error or appellant aahallm1 pyade, of
serve a copy of his paper book on the opposite party, or county.
his attorney, at least twelve days before the day appointed

for hearing the cases from the county where the cause

was tried ; and the defendant in error or appellee shall
serve a copy of his paper book on the opposite party, or 2
his attorney, at least five days before the time appointed

for hearing as aforesaid. But if the writ of error or
appeal shall have been taken thirty days or more before

the day assigned for the hearing as aforesaid, the paper
book of the plaintiff in error or appellant shall be served

at least twenty days, and that of the opposite party at
least five days, before the days assigned for the hearing

of the said causes. When the cause is called, each party
shall furnish a copy of his paper book to each judge,

and file four copies with the prothonotary, one of which

is to remain with the records, and two to be delivered to _
the reporter, and one for the Law Association of Phila-
delphia. v

.

RULE 3o.

When the plaintiff in error or appellant is in default C,‘,’;’fg,‘,‘i’}ﬁe
according to these rules, he may be non-suited on mo- ance of rules.
tion; and when the defendant in error or appellee is in
de.f,‘ault he will not be heard by the court except on the
request of his adversary, and not then if his negligence

has been gross.

(269)
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RULE 1.
posfective pa- - When paper books are furnished which differ in any
material respect from those here prescribed, the parties
furnishing them shall be considered in the same default
as if none had been furnished, and, on a proper occasion,
the court will, of its own motion, non-suit or silence the
defaulting party, or suppress the paper book.(a)

{@) See references under RULEs 22-26, pages 10-12,

RULE 32,

prperbook to - Paper books shall be furnished in the shape and size
e v . Lt e e
form. of a common octavo pamphlet, on ordinary printing

paper.
RULE 33.

Incasestated,  Rule twenty-two does not apply to cases of Jjudgment

general® assign- . . .-

ment sufficient. on facts agreed in the nature of a special verdict. In such
cases it is enough-to say that the judgment is erroneous,
without more. But the rule has no other exception.

2

[

r

x]

L

ROAD CASES. -
lé[:JL'E 34.

g yhatcases.  On the return of any certiorari for the removal of

roverse. any order, judgment, or proceedings in relation to a pub-
lic or private road, this court will not suffer the merits
of the case to be entered into, nor reverse the order of
the sessions, unless for some ifregularity apparent on
the record, or that the court below have exceeded their
jurisdiction;, or have erred in their judgment in"point of
law.

(270)
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SHORT CAUSES.
ol RULE 3s.
1 The prothonotary of each district shall keep a separate List.

it for short causes.

RULE 36.

\,To this list all causes shall be transferred in which pShort cause to
#E@iattorney of either party shall certify that it is a short
cause.

RULE 37.

The causes on this list shall bave precedence over allgllirggegﬁgg ¢
others on the Wednesday of every week in which the causes.
same causes might be heard, if they had remained on

the general list and had been reached in their order.

RULE 38.

Where a cause has been certified to be a short cause glertifying
by the attorney of one party, and the attorney of the to regular list.
other party will certify that it is not so and that injus-
tice may be done to his client by placing it on the list
of short causes, it shall be put back again on the regular

list.

RULE 39.

On the hearing of short causes the speeches of coun- Limit to
sel shall be limited to fifteen.minutes on each side. short cause.»

RULE g4o.
The hearing of short causes shall not be the exclusive ﬁgiunsge. °

business of Wednesdays. When they are disposed of,

the general list shall be called as on other days; but the

short list shall be finished before any other business. It nopy of short
shall be the duty of the prothonotary to put up in some vp.
conspicuous part of the court room a copy of the short

(271)
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list, and this shall be notice of the transfer of the- g0 ‘ ‘
short canse which are on it. No party shall be permitted to certi1,

not. to go bac .

to regulur list, any cause back to the regular list after three days from

when,
the time it has been placed on the short list.

sl
RETURN AND HEARING OF WRITS OF ERROR
IN CAPITAL CASES.

RULE 41.
Rretun day The first Monday of each month shall be a specialy

in capital case. . . . . # g

e return day in each district, for all writs of error and,, %
certiorari in cases of conviction and sentence of (M"L\h
for murder in the first degree. Y,

Hewing 1n The fifth Monday after the issuing of the writ shﬁ,}l

capital casé. . .
be assigned for the argument thereof (a): Provided the
court shall be in session in any district. If then in ses-
- sion in a district other than that in which the writ issued,
the prothonotary issuing such writ shall certify the record
to thedistrict in which the court shall be sitting. If the
court shall not be in session at that time, the case shall
2. be’certified to the district in which the next term shall s
be héld.

(@) Under the Act of 15 February, 1840,(Purd. Dig. 610, pl. 38) allowing writs’
of error as of right in all cases of niurder, the court at the hearing willnot 1
review the facts on the question of guilt er innocence, but only determine  ;}
whether the ingredients of murder in the first degree exist. Grantv. Common- y
wealth [Ches.], T1 St. R. 495; Staup v. Commonwealth [Fay.], 74 Ibid. 458.
Frrors alleged in the charge or in rulings on evidence can be taken up only by 1
bill of exceptions as in civil cases. Grant v. Commonwealth, supra.

- ]

*

RULE 42.

jSapitalcase on Capital cases shall be placed at the head of the list w
i . - N .
ment. " for argument.

s

(272)



AMENDMENTS TO THE EQUITY RULES.

And now, January 15th, A. D. 1894, it is ordered that the Equity Rul
formulated and adopted May 27, 1865, under the authority of the Act of June 1
1836, to regulate the practice in the several Courts of Common Pleas in tl
ommonwealth in proceedings in Equity, be amended in the manner here
Apw set forth; and that such rules, or parts thereof, heretofore in forc
ay be inconsistent with these amendments, be rescinded hereby, from- a1
the date on which these amendments take effect.
he Prothonotary of the Supreme Court for the Eastern District is directs
to give notice of these amendments by publishing them in the Legal Intelligenc
) and in the Weekly Notes of Cases.
| The Prothonotary for the Western District is directed to give notice by tl
! publication of the same in the Pittsburgh Legal Journal.

" The State Reporter is also directed to insert them, together with this orde
’»\é J in the first volume of the State Reports prepared after this date.
¢ Filed Jan. 15, 1894.

Q:!. “’ Lan} .

ﬂ 4’“"”; a Pleadings.

All defences, in equity cases, shall be made by answer or by demurrer. A
issues of fact must be made by answer.

Prr Curiawm,

- FEvidence.

The office of ** Examiner to take testimony,” is hereby discontinued, excey

3 in proceedings condncted under the directions of a statute by which dutie

‘O are imposed upon an Examiner, as in bills to perpetuate testimony, and simils

cases. All testimony in cases in equity shall be taken in the same manner as ]

" how practiced in courts of law ; upon rule, commission, letters rogatory, or i

] open court. Rules may be entered“for the purpose of taking testimony on th

equity side of the several Courts of Common Pleas, in the same mannel
and with the same effect, as upon the common law side of the same courts.

Hearing.

The hearing of cases in equity shall be conducted before the J udge sitting a

v Chancellor, or before a referee, and the office of Master in Chancery is hereb;
discontinued, except in proceedings where decrees or interlocutory orders are to b
executed, or their execution supervised by an officer of the court; as in partition
the sale of real estate, the execution of deeds, and the like. When a case ir
equity is at issue upon demurrer.if shall be placed on the argument list then nexf
to be heard. When it is at issue tipon answer it shall be placed on the equit)
trial list. Cases upon the trial list shall be heard in court in the same manne
that actions at. law wherein trial by jury has been waived are now heard by court:
of law. The evidence shall be given or read in open court, and-exceptions to the
admission o1 rejection of evidence, and of witnesses, may.be taken in the same
manner, and with the same effect, as is now practiced in the trial of actions at
law. The Judge shall sit continuously during the trial of causes in equity in
the same manner as duriug the trial of actions at law..
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;‘ Findings.
4 | The counsel for the respective varties may present to the Judge, sitting as

Chancellor, requests for findings both of fact and law. After hearing the
1 evidence, and the $uggestions or argument of counsel, the Judge may adopt or
atfirm these requests, or any of them, he may qualify or deny them, or he may
state his findings of fact or of law in his own language. "The requests so
presented, with the answers thereto, and the findings of the Judge, both of law

and fact, shall be filed by the Prothonotary, and become thereby part of the
F record of the court in the said case.

Lo Referces.

I When 4 case in equity is at issue upon answer it may be taken fro.n the list by

‘the parties, and its trial referred to a person agreed upon by them, who shall

! be called ‘a ‘‘referee.” He shall proceed af once upon his appointment to fix

| a day for trial, which shall not be mofe than three mwonths after his said

appointment; at which time, unless the cause be continued, he shall proceed to
hear the parties, and sit from day to day, eontinuously for that purpose. He shall d

hiear the testitnony, seal bills of exceptions to the admission and rejection of
evidence. make findings of fact and of law, act, upon the points or requests -
§ that may be pesented by counsel, and prepare the form for a final decree. i

! ‘When his findings and decrees are ready, he shall give notice to counsel for the

Tespective parties, of a time and place, when and where the same may De

{ examined by them. If no exceptions be filed within ten days after the day fixed

T WS e S

for such examination, the referee shall deliver to the Prothonotary his findings,
the requests of counsel, and the form of decree prepared, who shall file the saine,
and thereupon the court shall enter the decree prepared by the referee. If
I exceptions be filed the referee shall hear thein within ten days thereafter; and
within ten days after such hearing, decide upon the same and file said
. y exceptions, his action thereon, together with his original findings, the requests of
li\ v counsel, and the form of a decree with the Prothonotary of the court. At any
time within ten days after this is done exceptions may be taken to the action
r ofthe referee and filed with the Prothonotary. The case shall thereupon be
placed upon the equity argument list next to be heard in said court, and the
exceptions heard by the court or Judge acting as Chancellor in the case, and
disposed of ; whereupon the proper decree shdll bs made and entered, subject to
the right of appeal to the Supreme Court, as provided by law.

|
i
I
i t Accounts.
‘In cases involving complicated accounts, or questions requiring the aid of
| experts, if the parties do not refer, the court may call in the aid of an accountant
i or other expert. as an assessor. The charg}fes to be allowed for such services
t shall not exceed- the rate per diem commonly paid by business men for similar

services, and shall be taxed as costs in the case, or paid as the court may direct.

Trial. s

A trial in equity shall be conducted, as near as may be, as a trial at law is

§ now conducted. When entered upon it shall not be interrupted or postponed,

except for cause shown to, and approved by, the court or referee; and the costs

} of all such postponements shall be paid hy the party at whose instance the same

‘may be ordered, aud shall not abide the result, or be taxed in the general bill of

' the successful party. Continuances for canse’ may be made where the list is
called, with or without terms, as is now practiced in the courts of common law.
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Trial by Jury.

After a case in equity is at issue upon questions of fact, either party may
inove a rule upon the other party to show cause, on five days’ notice. why
the issues of fact, or some of them, shall not be tried before a jury. If, on
the return of the rule, such trial be awarded, the court shall frame the N
issues in the form of separate questions. The verdict rendered shall not be ,
general, but shall consist of an answer to each question so submitted. These

answers, made to inform the conscience of the Chancellor, shall not be binding
upon him in any case. \
Trind and Argument Lists. 1 :
The preparation of trial and argument lists shall be regulated by an order of §
the several courts, so as to make the practice in regard thereto conform as¥
nearly us may be practicable to the practice in the said courts in actions at law. !

Injunction Cuses.

Preliminary injunctions may be granted, in accordance with the present
practice, op bill and injunction affidavits; but upon the hearing, at the end k
of four days, or such other timue as may be fixed, the evidence must be taken 1
subject to cross-examination, and ex parie affidavits will not be received.
Witnesses may be examined orally before the Judge, or testimony may be
taken on short rule, or, when necessary, testimony may be taken before any
person authorized to administer an oath, on notice to the other side to appear and
cross-examine. In cases when testimony is taken on notice alone, the certificate
of counsel that he had not sufficient time to enter and serve a rule, shall
stand in lieu of such formal entry and service. ﬂ

‘

¢

Fees.

The fees of referees shall be adjusted upon o statement of the number of days
actually occupied with the trial and the preparation of the findings and decree.
Parts of days on which the parties met and adjourned shall not be included.
For days actually spent in the trial and disposition of the case a per diem shall
be allowed, ** fixed by the Court in which the cause is pending, upon consideration
of the character of the labor actually performed, but in no case to exceed twenty
dotlars per day. The referee shall state separately the number of days occupied
in the trial, and those occupied in preparing the findings and decree.” For parts &
of days on which mesetings and adjournnents have taken place the referee shall
be allowed five dollars each. to he paid Ly the party at whose instance the - [
adjournment may be made, and not otherwise.

Appeals.

Whenever an appeal shall be taken from an order or decree in equity the |
appellant shall file in the court below, with Iis notice of appeal, a brief state-
ment of the errors he alleges to have been made by the order or decree appealed :
from or the findings on which it rests. No other errors shall be assigned in ;'8
the Supreme Court unless leave be granted on motion, and notice to the '-1 i

/37) other party. 1If the reasons for the appeal do not affect the whole decree, !

and its enforcement, as to so much as is not complained of, is not inconsistent
with the relief asked on appeal, leave will be granted to proceed as to that Q
part of the decree, notwithstanding the appeal.
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Stenographers. =

\ E
The evidence on the trial of cases in equity may be taken by stenographi I3
in the same Manner and under the Same rules ag o noting exceptions ang ﬁli{i
the notes of the trial as are in force on the law side of the severa] courts, 3

th 1
which shall be endorsed a notice in the following form - i ‘

the Court may, on motion with notice, extengd the time for answer
thirty days additional,

E.:STERN DisTrICT OP PENNSYLVANIA, 38, ¢

X, CHARLES g, GREENE, Prothonotary of the Supreme Court of Pennsylvania, in an )
for the Eastern District, do hereby certify thag the within and foregoing is a full, true and
COITE0t Copy of Equity Rules as amended, ag abpears from the original oh file in my office,

SN In testimony whereof, Wwitness my hand ang official seq) this 24th day of
SEAL January, A, D, 1894,
A

CHARLES g, GREENE,
Proth onotary.
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j RULE 43.

[he plaintiff in error shall serve his paper book on bo%il‘y;gg paper
. . s in capilta

roper district attorney ten days before the day as- case. F

- >4 for the hearing, and the defendant in error shall

| -~ three days before the hearing.

RULES OF THE SUPREME COURT. 17

b e e mmanes

RULE 44.

Every pracipe for a writ of error or certiorari in a Precipe in
capital case to

apital case shall bé accompanied by a certificate under be accompanied
eal of the court below, of the date of the sentence.

And if it shall appear from said certificate that more

han twenty days have elapsed since said sentence, the
prothonotary shall not issue caid writ unless the same be

specially allowed by this court or one of the justices

thereof.(a)

() See Act 24 March, 1877. P. L. 40.

HOUR-LIST.

. RULE 345.

For each week during the sitting of the court the pro- Hourlist,made
thonotary shall make a list to be called the hour-list.
The attorney of either party may order a case on said
list, at any time after writ issued or appeal taken prior
to Tuesday noon of the week in which the case is as-
signed for argument. No case thus ordered thereon shall ~Ordering case
be stricken therefrom without permission of the court. '
The cases on said list shall be heard in the order they Henring case
were set down, and shall have precedence over all other on hour-Tit
cases except those on the short-list, and, in the argu-
ment thereof, counsel shall be heard for one-half hour
only on each side.

28 (273)
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RULE 46. : |
- . 1
C h - g
mtaserse%laint;gz’ All cases remaining over undisposed of fi
over,

terms, and set down for ar
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AGREEMENTS
Between counsel, 8, - - .

ALLOCATUR
In criminal case, 10, 44, - -

APPEAL
Rule to appear and plead, 14, . - -
Record brought up, 15, - - -
Copy of opinion on procedendo, 186, - -

ARGUMENT—Sece ParER Boox,

ARGUMENT-LIST
-How made up, 2, - - - -
called, 1, - - . -
Continuance of case on, 3, N -
Capital case at head of, 42, - - -

ASSIGNMENT OF ERRORS
Must be specific, 22, - - -
‘When to be filed, 2, - - -
In error, 22, 25, - - -
On appeal, 19, - - -
certiorari in criminal case, 20,
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30 INDEX—SUPREME COURT.

ATTORNEY
Admission of—requisite to, 6, - -

from another State, 7, - -

Agreements of, 8, - - - -
Asbail, 9, - - - - -

AUTHORITIES

How to be cited, 26, - - - - -

BAIL

Form of recognizance of, 4, - - -

Notice of; excepting to; Jjustifying, ete., 5, -

Attorney as, 9, - - - - -

On certiorari in criminal case, 1, - - -

&

CERTIORARI

Issued in criminal case, 10, - - -
By defendant out on bail, 11, - .

Rule to appear to be endorsed, 14, - -
Copy of opinion on procedendo, 16, - -
In road case, 84, - - - -

Tn capital case—certificate with praecipe, 44, -

return of writ of, 41, - -

CONTINUANCE a

Permission required, 3, - . - .

¥
" -
s

COPY

Of notice of time and place, in bail, 5, - -

paper book, served «when,. 28, 29, - -

s

COUNTER-STATEMENT

In defendant’s paper book, 27, - - -

CRIMINAL CASE

Certiorari in—specially allowed, 10, - -

not issued before bail entered, 11, -

Murder—certificate with precipe in, 44, -

return and hearing in, 41, - -

(286)
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INDEX-——SUPREME COURT. 31 1
ERROR PAGE. t
Certificate with preaecipe in capital case, 44, - - - 17 ‘
Specifications of, to be filed, 12, - - - - 7
‘Writ non prossed, record not returned, 18, - - - 7
Rule to appear to be endorsed, 14, - - - - 7

EX PARTE HEARING

On default of appearance, 14, - - - - - 7
‘When record not brought up, 15, - - - - 7

HOMICIDE—See CRIMINAL CASE.

HOUR-LIST 2
Ordering case on, 45, - - - - - . 17 i
Hearings under, 45, - - - - - - 17 .
Cases at the head of, 46, - - - - - - 18 !

LIST—See AreumeNT-LisT; Hougr-LIsT.

e e

MURDER—See CRIMINAL CASE.

L m

NON PROS. 2 q
Neither party ready for argument, 1, - - - - 3 ;
On failure to furnish bail, 5, - - - - o4
For non-assignment of error, 12, - - - - 7 %
failure to return record, 18, - - - - 7
want of paper book, 30, - - - - - is :
defect in paper book, 81, - - - - 14 d
B
NON SUIT f
For defect in paper book, 381, - - - - - 14 X
default under Rules, 30, - - - - - 13 .
4
NOTICE ‘}
To be in writing, 8, - - - - - 6 .
Of time and place, in bail, 5, - - - - 4 |
rule to appear and plead, 14, - - - - - 7
transfer to short list, 40, - - - - 15
:
OPINION ;
Copy of, on procedendo, 18, - - - . - 8
(287)
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32 INDEX—SUPREME COURT.
PAPER BOOK TAGE,
Contents, in error, 17, 18, - - - - 8
on appeal, 19, - - - - - 9
certiorari, 20, - . - - - 9
To contain history of case, 21, - - - - 9
Each error to be specified, 22, . - - - - 10
;; Assigning error to charge, 23 - - - - 10
i evidence admxtted etc., 24, - - 11
Brief of argument in, 25, - - - - - 12
1 Citing authorities in, 26, : - - - - 12
Of defendant in error, 27 - - - - - 12
How served in Phxladelphla, 28, - - - - 12
) other counties, 29, - - - - 13
& murder, 48, - - - - . 17
L Consequence of default under Rules, 30, - - - 13
: - defects in, 81, . - - - - 14
y 1 To be in ootavo form, 82, . - - - - 14
B . In case stated, 33, - - - - - - 14
RECORD
iy Non pros., not returned, 13, - - - - - 7
g Who may brmg up, 15, - - - - - 7
ROAD CASE
For what will reverse, 34, - - - - - 14
RULE
. To appear and to plead, 14, ~ - - - - 7
£} N
A :
} SHORT CAUSES »
i ‘ Separate list of, 85;. - - - - - - 15
To be certified by attorney, 36 - - - - 15
’ ; have precedence, on Wednesday 37, - > - 15
! i Certified to regular Jist, 38, 42, - - - - - 15,17
. when not, 40, - - - 15
) Limits to speeches i in, 39, - - - - - 15
y Notice of list to be given, 40, - - - - 15
1
' )
i SUPERSEDEAS
§ ‘Writ of error as, 5, . - - - - - 4
f 3y
(Y . WRIT OF ERROR—See Error.
ks
WRITING
Agreements and notices to be in, 8, - - - - 6
: (288)
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RULES

OF THE

BOARD OF PARDONS.

ADOPTED APRIL 4, 1879

i
RULE 1. ;
The Board will ieet to consider applications in open Apprication ‘
. . ’ considered,
session on the third Tuesday of each month. when.
RULE 2.

‘The Buard must be furnished with proof that notice  Proor o e
of application for pardon has been published once a week tion.
for two consecutive weeks, in a newspaper printed in the .
county or city in which conviction was had, said proof
to be made by the affidavit of the publisher of the news-
paper that the publication has been made as required by

this rule.

par 203

1, The Governor ¢ shall have power fo remit fines and forfeitures, to grant
reprieves, commutation of sentence and pardons, except in cases of impench-
ment ; but no parpox shall be granted, nor SENTENCE COMMUTED, except upon
the recommendation iu writing of the Lieutenant Governor, Sceretary of the
Commonwealth, Attorney (reneral and Necrctary of Tnternal Aftairs, or any
three of themn, after full hearing, upon due public notice and in open session ; -
and such recommendation, with the veasens therefor at length, shall be recorded ¥
A and filed in the office of the Secrctary of the Commonwealth.”  Constitution.
% Art. TV, sec. 9.

On delivery of a pardon, see Commonwealth v Halloway [Phila.], 44 St. R,
210. On the effect of a pardon on sentence, sce Cope V. Commonwealth
[Northamp.], 28 Ibid. 207 ; Commonwealth v. Akl [York], 43 Thid. §3; Com.
monwealth v. Hitchman [\Yest.], 46 Ibid. 857; Schuylkill County v. Reifsneyder,

46 Thid. 446.
Effect of pardon where these rules (alleged) not complied with gs to notice/

S

of meoting. Wester v. Commonwealth [Col.], 85 St. R. 189, (141, 154.)




application,

srounds, notes N . .
OF triul, Tetters, application is based
etc.

RULES OF THE BOA R

!

D OF PARDONS.

RULE 3.
frovfutuctice  Notice of the application must be given to the judge
of zipphcnt,lon °
served,

who tried the case, and to the district attorney or attor-
ney who prosecuted, stating when the application wijl
be made; and the grounds or rcasons upon which the
application is based, and no other grounds than those
contained in such notice, will be entertained by the
Board, and proof must be made that such notice was

served by giving a copy to said judge, district attorney,
or attorney who prosecuted.

RULE 4.

phihiges in - Notices of applications for pardon of persons convicted
*hiladclphia

and Piisburgh. in the cities of Philadelphia and Pittsburgh, must be
given to the mayors and chiefs of police of said cities

respectively, and proof of the service of such notice filed
in each case.

RULE s,
Papers with  Fvery application for pardon must be accompanied

with the follewing pé’i)’exjs,, written in a clear and dis-
tinet hand :

Copy ofrecora. (1.} A certified co];y

of the whole recerd, including
docket entrics,

minutes of the court, copy of indictment,
5 pleas and all other papers on file relating to the cage.

Sttement of - (2.) A brief statement of the grounds upon which the
» and a schedule of papers, and the
grounds in the form of a history of
quired in every application ; the notes
letters from responsible
y where the crime was com-

facts to sustain the
the case, will be re

of evidence taken on the trial ;
persons in the communit
mitted.




RULES OF THE BOARD OF PARDONS. 3

. RULE 6.

All applications and correspondence must be address- T
ed to or filed with the Recorder of the Board, at Har- wade,and when,
risburg, so that the same may be prepared for presenta-
tion to the Board at its next session ; and no application
will be heard or considered unless the same, and papers
upon which based, have been filed at least TEN days
before said session, and in no instance will this rule be
relaxed.

RULE 7.

No application that has been refused by the Board nehearings.

will be reheard or  reconsidered, unless substantial
grounds for reopening the case are formally presented to
and approved by the Board, and when submitted again,
the publication and notices required by rules second,
third and fourth must be made anew, and proof thereof,
together with the additional reasons, filed with the orig-
inal papers, according to.the provisions of rule sixth.

RULE 8.

All facts relied upon to sustain any allegation as a Depositions.
ground for pardon, must be proved by depositions, taken
within the jurisdiction of the court in which the con-
*  wviction took place, before some person authorized to ad-
minister oaths, upon notice to the district attorney, and
to the attorney who assisted in the prosecution of the
case, if any, and no fact will be considered by the Board MWhal facts not
unless so proved, except such as appear in the record
and notes of evidence taken on the trial, the statement
of the judge before whom the case was tried, or the
officers or persons connected with the prison in which
the applicant shall be imprisoned.
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1 RULES OF THE BOARD OF PARDONXNS.

RULE g.

op ADplications In applications for pardons based upon the grounds
improper con-of a mis-trial, or improper eonviction, the allegation:
shall be sustained by such reasons and evidence as would
have been a good ground for a new trial, and which
upon a second trial should have produced an acquittal,
and where the court has overruled the same reasons fox
a new trial on a motion based thereon, they will not be
reconsidered, except on the recommendation of the judge

beforc whom the case was tried.

RULE 1o0.

ofSomsideration Al applications properly on file will be considered by
the Board, whether represented bycounsel or not ; and

olimits 0 dis-no party will be allowed to occupy more than ﬁfteen
‘minutes in the oral presentation of any application, un-
Tess by special permission of the Board.

RULE 1.

 Wiat applica- No application will be considerg if presented to any
jon not consid-

ered. individual member of the Board.
4

11
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RULES

o4 OF THE

BOARD OF PARDONS!

ADOPTED AUGUST &, 1876.

RULE 1.

TPhe first Tuesday of each month is appointed as the Full hearing,
day whereon the Board shall convene to give a ful
hearing in open session to all applications for pardon.

RULE 2.

The Board must be furnished with proof that notice Notice of ap-
4 . . . plication.

of application for pardon has been published once a week

for two consecutive Jeeks, in a newspaper printed in the

county or city in which conviction was had, said proof

to be made by the dffidavit of the publisher of the news-

paper that the publication had been made as required by

this rule.

1 The power of the Governor to grant commutations of sentences and par-
dons can only be exercised “upon recommendation in writing by the Lieu-
tenant Governor, Secretary of the Commonwealth, Attorney General and Sec-
retary of Internal Affairs, or any three of them, after full hearing, upon due
public notice and in open session.”’—Constitution, Ari. IV, Sec. 9.

On delivery of a pardon, see Commonwealth v. Halloway [Phila.], 44 St. R.
21Q. On the effect of a pardon on sentence, see Cope v. Commonwealth
[Northamp.], 28 Ibid. 297; Commonwealth v. Al [York], 43 Ibid. 58 ; Com-
imonwealth v. Hitchman [ West.], 46 Ibid. 857 ; Schuylkill County v. Reifsneyder,

-

46 Ibid. 446. :
Effect of pardon where these rules (alleged) not complied with as to notice

of meefing, _Kester v. Commonwealth [Col.], 85 St. R. 189, (141, 154.)
29 (291)"
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RULE 3,

orreofornotice  Notice of the application must be given to the judge
application
served. who tried the case, and to the district attorney or attorney
who prosecuted, stating when the application will be made
and the grounds or reasons upon which the application
is based, and no other grounds than those contained in
" such hotice yill be entertained by the Board, and proof
must be fnade that such notice was served by giving a
copy to said judge, district attorney, or attorney who
prosecuted.

RULE 4,

Papers L Every application for pardon must be accompanied
Rppication. with the following papers, written in a clear and distinct
hand :
Copy of re- (i.) A certified copy of the whole record, including
? o docket-entries, minutes of the court, copy of indictment,
pleas, and all other papers on file relating to the case,
grommaneit o (2.) A brief statement of the grounds upon which the
of Tl tetters, gy lication is based, and a schedule of papers, and the
“facts to sustain the grounds in the form of a history of
the case, will be required in every application ; the notes
taken on the trial ; letters from responsible persons in
the community where the crime was committed,

R ey

RULE 5.
Whatapplica-  No applicationswill be considered'if presented to any

tions, not con- | . eqw .
sidered . individuil member of the Board.

=»
. _ RULEG.

gmf;g’tigﬂ: to All applications and correspondence must be address-
ed to or filed with the Recorder of the Board, at Harris-
burg, so that the same tay be prepared for presentation
to the Board at its next session ; and no application will

be heard or considered unless the same and papers upon

L’ which based, have been filed at least TEN days before

said session, AND IN No INSTANCE WILL THIS RULE BE

RELAXED.
(292)




RULES OF THE BOARD OF PARDONS, 5

RULE 7.

No application that has once been rejected will again pigocted  ap-
be placed upon the record, or heard by the Board, with-
out the consent of the Board first obtained therefor, and
when submitted the second time, additional reasons, pe-
titions and proof of notices to judge, district attorney
and the public must be furnished anew.

RULE 8.

All facts relied upon to sustain any allegation as a Depositions.

ground for pardon, must be proved by depositions taken

within the jurisdiction of the court in which the con-

viction took place, before some person authorized to ad-

minister oaths, upon notice to the district attorngy, and

to the attorney who assisted in the prosecution of the

case, if any, and no fact will be considered by the Board nophat  facts,
~unless so proved, except such as appear in the record

and notes of evidence taken on the trial, the statement

of the judge before whom the case was tried, or the

officers or persons connected with the prison in which

the applicant shall be imprisoned.

RULE .

In applications for pardons based upon the grounds application

. . . . . for mis trial, ete.
of a mis-trial, or.improper conviction, the allegations
shall be sustained by such reasons and evidence as would
have been a good ground for a new trial, and which upon
~ asecond trial should have produced an acquittal, and
where the court has overruled the same reasons for a
new trial on a motion based thereon, they will not be
reconsidered, except on the recommendation of the jndge

before whom the case was tried.

RULE 1o0.

No party will be permitted to occupy more than fif- o limits of dis-
teen minutes in the oral discussion of any application,
anless by the special request of the Board.
(293)
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