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I. INTRODUCTION
Prison overcrowding has once again returned to the national
headlines. Ultimately, risk assessment and cost-benefit analysis
may prove to be important tools to help ameliorate or avoid this
problem. The use of these tools at sentencing (whether at the policy or the case level) remains, at best, a set of emerging strategies;
many unresolved questions abound. Yet this brave new world of
sentencing offers the promise of a more rational system that may
allow us to administer criminal justice with a renewed focus on
public safety and within our fiscal means.
The story of prison populations at the dawn of this century's second decade is a multifaceted one with some states enduring significant over-crowding while others are enjoying their first population declines in recent memory. 4 Quite simply, not all prisons are
packed; some of those that are, however, may be ready to burst.
California is an instructive and extreme example of the impact
of prison overcrowding. The Supreme Court, wading into the contentious debate regarding the conditions of the California prison
system, has held that the state must drastically reduce the number of individuals incarcerated. 5 The decision was precipitated by,
as noted in the majority, the State not providing constitutionally
acceptable levels of healthcare for its inmates. By upholding the
2009 decision of a specially convened judicial panel, the Court affirmed that, because overcrowding was a primary factor in the
failure to provide care, the state prison system population must be
6
capped at 137 percent of the stated maximum.
As a result of the ruling, California has two years to lower the
system-wide population to 110,000 inmates, an amount that will
require the release of almost 33,000 individuals from state custody. Reactions have not been muted. According to some, including
Carter G. Phillips, the attorney for the state, "there is going to be
more crime and people are going to die on the streets of Califor-

4. As of January 1, 2010, the first decline in nearly 40 years in the number of state
prisoners in the United States was reported by the Pew Center on the States. The Pew
Count
2010,
Prison
the
States,
Center
on
(last
http://www.pewcenteronthestates.orgluploadedFiles/PrisonCount_2010.pdf?.n=880
visited Jul. 31, 2011).
5.

Brown v. Plata, 131 S. Ct. 1910 (2011).

6.

Id. at 1944.
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nia."7 Justice Scalia, in his dissent in Brown, agreed. He called
the decision "perhaps the most radical injunction issued by a court
in our Nation's history" that the decision would result in the release of a "staggering number" of convicted felons.8 These felons,
he goes on to say, "will undoubtedly be fine physical specimens
who have developed intimidating muscles pumping iron in the
prison gym." 9 Justice Alito "fear[ed] that [the Court's] decision,
like prior prisoner release orders, [would] lead to a grim roster of
victims."1 0
Faced with the pressing, and Court-mandated, need to release
select offenders from incarceration, California has considered diverting low-risk offenders into county facilities and releasing inmates who are least likely to reoffend violently. 1 ' Regardless of
how they choose to proceed, California's policymakers will not
have to make uninformed decisions. Risk assessment is one potential tool upon which policymakers can rely to navigate the
murky waters of criminal justice systems under severe fiscal-and
perhaps legal-pressures. As Justice Kennedy notes, even when
there are significant public safety concerns, prison populations can
be reduced in a way that does not dramatically increase crime or
endanger the public.12
While not in the same dire straits as California in terms absolute numbers or percentage over rated capacity, Pennsylvania is
facing its own significant problems with prison overcrowding.
This article provides a window into the Pennsylvania experiencedealing with both prisons and policies. It starts with a discussion
of the prison population, purposes of sentencing, and current sentencing structure. It then addresses the legislature's broad vision
for the reform legislation enacted in 2008 (Acts 81 and 83) and in
2010 (Act 95), which provide an opportunity to change course, to
put in place a more coordinated and sustainable system that focuses on public safety while addressing resource utilization. As
part of the reform legislation, the General Assembly directed that

7. David G. Savage, Supreme Court Appears Unswayed by California'sPrison Arguments, L.A. TIMES, Dec. 1, 2010, http://www.articles.latimes. comI2010/dec/01/nationlla-nacourt-prisons-20101201.
8. Brown, 131 S. Ct. at 1950 (Scalia, J. dissenting).
9. Id. at 1953.
10. Brown, 131 S. Ct. at 1968 (Alito, J. dissenting).
11. Michael Martinez, California Prison Remedy Would Send Low-Level Offenders to
Counties,
CNN.COM,
June
08,
2011,
http:lwww.cnn.com2Ol flUS/06/07/california.prison.overcrowding/index.html.
12. Brown, 131 S. Ct. at 1941.
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the Pennsylvania Commission on Sentencing adopt new guidelines
for sentencing, re-sentencing, parole and recommitment, and to
consider risk of re-offense and resource utilization when developing these guidelines. Thus, the article examines two key areas of
the Commission's new duties: the development of a risk assessment instrument for incorporation into the sentencing guidelines;
and the development of a capacity for cost-benefit analyses to better measure resource utilization and outcomes of existing and proposed guidelines and programs. Ultimately, the article presents
and considers four policy challenges that must be resolved before
these policies may move forward.

II. PRISON POPULATION: A KEYSTONE PROBLEM
Although prison populations have dropped nationwide, Pennsylvania is not one of the twenty-six states that reported significant reductions in incarceration. In fact, according to a 2010 Pew
Center on the States study, Pennsylvania recently earned the dubious distinction as the state with the greatest absolute increase
in prison population (2,122 additional inmates) and with the
fourth highest rate of overall increase (4.3%).13 The growth in
Pennsylvania's corrections population has reached a critical tipping point, requiring the housing of inmates out-of-state and in
county facilities, as well as the planned construction of two new
prisons.
As of July 31, 2011, the Pennsylvania Department of Corrections (DOC) total institutional population was 51,356, or 116.2% of
its operational bed capacity of 44,198.14 Of these offenders, 49,733
inmates were in DOC custody, while the remaining 1,623 were
housed in federal, county or out-of-state facilities. 15 In addition to
safety concerns created by persistent overcrowding within the
Commonwealth's institutions, both for inmates 16 and staff,17 the
13. The
Pew
Center
on
the
States,
Prison
Count
2010,
http://www.pewcenteronthestates.org/uploadedFiles/PrisonCount_2010.pdf~n=880
(last
visited Jul. 31, 2011).
14. Pennsylvania Department of Corrections, Monthly Population
Report,
www.portal.state.pa.us/portal/server.pt/.../monthly-populationpdf (July 31, 2011).
15. Id.
16. See T. Thornberry, J. Call, Constitutional Challenges to Prison Overcrowding: The
Scientific Evidence of Harmful Effects, 35 HASTINGS L.J. 313, 351 (1983) (Noting that
"[o]vercrowding is related to rule infractions and assaultive behavior, especially in institutions that house younger inmates, and to the rate of communicable disease, illness complaints, psychiatric commitments, stress and hypertension, and death."); D.M. Bierie, Is
Tougher Better? The Impact of Physical Prison Conditions on Inmate Violence, Int. J. Offender Ther. Comp. Criminal 0306624X11405157, first published on April 13, 2011 as
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costs of corrections continues to increase at an unsustainable rate.
As Pennsylvania's Secretary of Corrections John Wetzel recently
noted, "The fact that our budget is $1.86 billion has a lot of people
rethinking some of the assumptions we've made in the past.
When we over-incarcerate individuals-and there is a portion of
our population that we over-incarcerate-we're not improving
public safety. Quite the opposite." 18
Absent reform, Pennsylvania could be faced with a dangerous
fiscal problem in the not-too-distant future. During the 2010-2011
fiscal year, $1,987,808,000 was allocated for state-level incarceration and supervision of offenders (Department of Corrections,
$1,867,230,000; Board of Probation & Parole (PBPP or Board),
$120,578,000). 19 Although the recently enacted General Fund
budget contains substantial cuts in many areas, state-level corrections-related
costs
increased to
$1,993,857,000
(DOC,
$1,867,022,000; PBPP, $126,835,000).20 These amounts far exceed
the amount of money spent or allocated for higher education. As
the Budget Office notes, this budget represents an overall "decrease of $1.17 billion, or 4.1 percent, from 2010-11," but the cuts
were not evenly distributed, as "[t]he budget increases total funding for the Department of Corrections and the Board of Probation
and Parole,"' 2' in keeping with recent trends. In 1987, the ratio of
dollars spent on corrections to education generally was only .20.
By 2007, that ratio had grown to .81.22 Given the current levels of
funding for the penal system, and the proposed increases, this ratio likely will continue to grow in the near, and possibly extended,
future.
doi:10.1177/0306624Xl1405157 (Finding that poor physical conditions of prisons correspond to significantly higher rates of serious violence.)
17. D.M. Bierie, The Impact of Prison Conditions on Staff Well-Being, Int. J. Offender
Ther. Comp. Criminol 0306624X10388383, first published on November 30, 2010 as
doi: 10.1177/0306624X10388383.
18. Joelle Farrell, Pa., N.J. Officials Question Costs of Tough Sentencing, PHILA.
INQUIRER, July 27, 2011, http://articles.philly.com/2011-07-27/news/29820943-1-prisonpopulation -tough-sentencing-nonviolent-offenders.
19. Office of the Budget, Budget of the Commonwealth of Pennsylvania, Fiscal Year
2011-2012

(2011),

http://www.portal.state.pa.us/portal/server.pt/community/current-and-proposedcommonw
ealth budgets/4566
20. Id.
21. Office
of the
Budget, 2011-12 Enacted Budget Highlights (2011),
http://www.portal.statepa.us/portal/serverpt/document/1090986/2011 12_enacted budget highlights-pdf.
22. The Pew Center on the States, 1 in 100: Behind Bars in America 2008, Table A-1
(2008), http://www.pewcenteronthestates.org/uploadedFiles/8015PCTSPrisonO8FINAL_21-1_FOWEB.pdf.
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Though not as staggering as the California predicament, Pennsylvania is also facing a crisis that, given these rates of sustained
fiscal growth, cannot be accommodated though yearly increases in
system-wide funding. A number of factors have contributed to the
sustained increase in state prison populations, not the least of
which was the lingering impact of a two-month parole moratorium
in late 2008, a post-moratorium reduction in the parole rate from
62% to 37.5% with a suppressed parole rate for much of 2009,23
and parole violations accounting for 28% of DOC admissions. 24 In
some sense, however, considering the back-end mechanics of the
population increase can only inform part of a solution; a change in
perspective on the front-end is also required.
While admissions for new sentences also increased in recent
years, this was primarily related to an increase in the number of
sentences imposed. Between 1990 and 2008, the total number of
sentences imposed increased by nearly 70%, while the percentage
of all sentences receiving a term of incarceration (jail and prison)
dropped from 60% to 44%.25 This reduction in the reliance on incarceration was brought about through the development of community-based sentencing alternatives (e.g., county intermediate
punishment programs, such as house arrest, electronic monitoring, and drug treatment) along with modifications to the sentencing guidelines to promote greater use of these alternatives in lieu
of county jail. During the past decade, the percentage of cases
committed to state prison held steady at 14% of all sentences, although a greater portion of cases committed involved drug-related
offenses. And, while the average minimum and maximum sentences have fluctuated, they remain at or below earlier levels, due
in part to the shorter sentences for drug related offenses offsetting
26
the higher sentences for violent and repeat offenders.
During the past two years, new admissions to the DOC should
have declined due to a reduction in the overall number of sentences imposed by the Commonwealth's courts. Reported sentences

23. Pennsylvania Board of Probation and Parole, Monthly Program Report: December
(2009),
2009
http://www.portal.state.pa.us/portal/server.pt/document/748042/2009_12-mpr-pdf.
24. Pennsylvania Department of Corrections, Monthly Population Reports (February
2009 to January 2011),
69
/monthl
http://www.cor.state.pa.us/portal/server.pt/community/research%20statistics/106
y-populationjreports/568195.
25. Pennsylvania Commission on Sentencing, Sentencing in Pennsylvania: 2009 Annual Report (2010), http://pcs.la.psu.edulpublications/annual-reports
26. Id.
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dropped from a high of 145,915 in 2008 to 142,221 in 2009;27 preliminary data for 2010 suggests reported sentences on par with
2009 levels. 28 However, during this same period, a change in sentencing patterns, linked to the 2008 reforms, began to emerge,
offsetting anticipated reductions in admissions. Notably, state
sentences previously ordered to be served in county facilities were
being served instead in state facilities. During 2009, courts ordered approximately 1,200 state offenders to serve their sentences
in county facilities; 29 by 2010, this dropped to 900 offenders. Effective November 24, 2011, only in exceptional cases will courts be
authorized to order state sentences to be served in county facilities, resulting in an even more significant shift of offenders to
DOC custody. 30 Should the sentencing trends return to previous
rates, where more than 3,000 additional sentences were added
each year, DOC admissions will climb even higher. Absent substantial changes in sentencing and parole guidelines to shift low
risk and less serious offenders from state custody, the system-wide
population has the potential to approach unmanageable levels.
It is widely believed that a large number of offenders confined in
state facilities could be diverted safely to other programs or institutions. During 2008, nearly 1,500 offenders recommended exclusively under the sentencing guidelines for community-based or
county jail sentences, and more than 4,000 additional offenders for
whom the guideline recommendations included community-based
or county jail sentences, received state prison sentences. 3 1 Among
those receiving state prison sentences, only 25% of the 6,081 eligible offenders for state intermediate punishment, since its establishment in mid-2005, have been admitted to the program. 32 Consideration of risk at the time of sentencing is intended to assist
courts in identifying non-violent offenders at these levels who are
appropriate for diversion from prison or a reduction in duration of
sentence. The ability to generate accurate assessments that can
be systematically used in the sentencing courtroom will represent
an improvement over current practices. Accomplishing this re-

27. Id.
28. Pennsylvania Commission on Sentencing, Internal staff analysis. (2011).
29. Id.
30. 42 Pa Consol. Stat. Ann. § 9762 (2008).
31. Pennsylvania Commission on Sentencing, Internal staff analysis. (2011)
32. Pennsylvania Commission on Sentencing, A Study on the Use and Impact of Mandatory Minimum Sentences (House Resolution 12, Session of 2007), (2009)
pcs.la.psu.edu/publications/testimony/2009-2010...HouseJudiciary .../fille.
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quires the integration of risk into the current sentencing schemes
in the state.
III. PENNSYLVANIA PURPOSES
Empirical, scientific evidence, though used in many criminal
justice contexts, has remained a largely untapped resource in the
However, as
sentencing and parole decision-making processes.
fundamental philosophies underlying both the sentencing hierarchy and the culture surrounding the use of analytical evidence
have evolved, so too has the demand for evidence-based practices.33 The use of evidence, quite obviously, is not a foreign concept
within criminal sentencing. In Pennsylvania, simply considering
risk or other actuarial information at sentencing represents a departure from customary approaches to punishment. A reliance on
empirical support for sentencing decisions does not, however, need
to undermine the philosophical foundations of the current system.
Rather, actuarial evidence can work with existing strategies-and
within existing limits-to bring sentencing practices more in line
with their stated purposes.
For many years, the prevailing sentencing ideology in Pennsylvania has been based on a retributive philosophy; the guidelines,
when first drafted, were enacted to reinforce the 'just desserts'
approach to punishment. 34 Furthermore, during the initial debates over the legislation that created the Pennsylvania Commission on Sentencing, the sponsor stated that the guidelines were
designed to "to make criminal sentences more rational and consistent, to eliminate unwarranted disparity in sentencing, and to
restrict the unfettered discretion we give to the sentencing judges." 35 As noted in the Code itself,
The sentencing guidelines provide sanctions proportionate to
the severity of the crime and the severity of the offender's prior conviction record. This establishes a sentencing system
with a primary focus on retribution, but one in which the rec33. Francis Cullen & Karen Gilbert, From Nothing Works to What Works: Changing
ProfessionalIdeology in the 21st Century, 81 PRISON J. 313 (2001).
34. Bergstrom, Mark H. and Richard P. Kern, A View from the Field: Practitioners'
Response to Actuarial Sentencing: An "unsettled' proposition," presented at The Symposium on Crime and Justice: The Past and Future of Empirical Sentencing Research sponsored by the National Science Foundation (September 23-24, 2010). University at Albany,
Albany, NY, http://www.albany.edulscj/documents/RiskAssessmentBergstromKern OOO.pdf.
35. Pennsylvania House of Representatives. Pennsylvania House Journal, 3130, September 21, 1978, http://www.legis.state.pa.usWUOLJLIHJ/1978/0/19780921.pdf.
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ommendations allow for the fulfillment of other sentencing
purposes, including rehabilitation, deterrence, and incapaci36
tation.
Competing ideologies, including rehabilitation and incapacitation, though recognized, were codified as subordinate to the retributive mandate. As Kramer and Kempinen note, 37 however,
correctional capacity was explicitly not considered by design, as it
was assumed that, through management of the duration of sentences on the front end that the penal population would equalize
38
over time.
In recent years, though, the pendulum has swung away from
this thinking, leaving many jurisdictions, including Pennsylvania,
looking to find new ways to reduce recidivism with increasingly
scarce resources. This shift in philosophy has been precipitated,
in part, by the exponential growth of the prison population, which
has proven a difficult problem to manage, both from a financial
and a practical standpoint. 39 Pennsylvania, facing the same myriad of fiscal and pragmatic pressures as many other jurisdictions,
as well as shifts in the prevailing penal philosophies, has also embarked upon the thorny journey towards sentencing reform.
IV. PENNSYLVANIA'S CURRENT SENTENCING STRUCTURE

Not all sentencing systems treat the parole function equally:
indeterminate sentencing systems rely on discretionary release
while determinate systems, including (and popularized by) recent
"truth in sentencing" laws, do not. 40 Operating under an indeterminate structure, Pennsylvania law mandates that advisory sentencing guidelines, as promulgated by the Commission, structure
decision-making by criminal courts, while an internally-developed
36. 204 Pa. C.S.A_ § 303.11(a) (2011).
37. John H. Kramer & Cynthia Kempinen, History of Pennsylvania Sentencing Reform,
6 FED. SENT'G REP. 152, 152-57 (1993).
38. Id. The authors note: "Since stable and fair sentencing policies were the reasons
the Commission was established, it decided that prison population should not be the driving force for sentencing decisions. The Commission trusted guidelines to stabilize prison
populations and thereby allow for careful planning for correctional resources."
39. Mark H. Bergstrom & Joseph Sabino Mistick, Danger and Opportunity: Making
Public Safety Job One in Pennsylvania's Indeterminate Sentencing System, 12 JUSTICE
RESEARCH AND POLICY 1, 1 (2010).

40.' Joseph A. Colquitt, Can Alabama Handle the Truth (in Sentencing)?, 60 ALA. L.
REV. 425, 436- 39 (2009) (discussing the relative impact of determinate and indeterminate
sentencing systems, as well as noting that truth-in-sentencing laws, if enacted without
counterbalancing release programs, will often result in increased levels of prison overcrowding).
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parole decisional instrument established by the Pennsylvania
Board of Probation and Parole guides parole determinations.
Courts are required to consider the sentencing guidelines when
imposing a sentence for any misdemeanor or felony conviction;
41
they are not bound to sentence within that range.
The Supreme Court of Pennsylvania has described the basic approach as follows:
In imposing a sentence, the judge is directed to give two numbers representing the minimum and maximum period of incarceration:
(a) General rule. In imposing a sentence of total confinement
the court shall at the time of sentencing specify any maximum
period up to the limit authorized by law and whether the sentence shall be commenced in a correctional institution or other appropriate institution.
(b) Minimum sentence.-The court shall impose a minimum
sentence of confinement which shall not exceed one-half of the
maximum sentence imposed." 42 Pa.C.S. § 9756 (a), (b) (emphasis added). In most cases, the defendant is eligible for parole release at the discretion of the Parole Board after the expiration of the minimum sentence. In no circumstance may
the sentence imposed go beyond the statutory maximum sen42
tence.
The result is a two-number sentence, such as two to four years
in prison. The lower number in this range, which indicates the
date of parole-release eligibility, may not be more than half of the
higher number, which is the date at which the government's ability to control the defendant expires. This is referred to as the
"min-max" rule. Very often, the judge just doubles the lower
number when setting the higher number. However, the judge may
set the higher number up to the statutory maximum for that offense. Accordingly, for a felony of the first degree which carries a
statutory maximum sentence of twenty years, the judge may impose a sentence of five to ten years, or a sentence of five to fifteen
years, or a sentence of five to twenty years, etc. Because of the
min-max rule, the Judge may not impose a sentence of five to six
years in prison. Importantly, the Pennsylvania Commission on
41.
42.

United States v. Booker, 543 U.S. 220 (2005).
Commonwealth v. Yuhasz, 602 A.2d 313, 320 (Pa. 2007).
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Sentencing only offers guidance to Judges concerning the minimum sentence. The guidelines say nothing about the appropriate
maximum term of the sentence or the relationship between the
minimum and maximums selected. 43 As long as the judge follows
the min-max rule, she is free to impose any maximum term she
deems appropriate.
Determining the appropriate place of confinement is a complicated issue in Pennsylvania. All defendants whose maximum
term sentence is less than two years serve their sentences in county jail facilities. Virtually all defendants whose maximum term
sentence is five years or greater will be sent to serve their sentences in state prisons. Until November 2011, defendants whose
maximum term sentences were at least two years but less than
five years served their sentences in a county or a state facility, a
decision that was made at the discretion of the sentencing judge.
Effective November 24, 2011, the so-called '2 to 5 sentences' will
presumptively be served in state prison unless the county certifies
that it has sufficient capacity and there is no objection from the
44
District Attorney.
Parole release authority is also a bifurcated responsibility in
Pennsylvania. Judges currently decide when to grant parole release to those defendants whose maximum term sentence was less
than two years. The Pennsylvania Board of Probation and Parole
(PBPP or Board) determines when to grant parole release to those
defendants whose maximum term sentence (in either a single case
or, once aggregated, over multiple cases) is two years or more, regardless of where that individual is confined. Neither the Judge
nor the Board may grant parole release before the expiration of
the defendant's minimum term sentence, absent special circumstances not relevant here. However, effective November 24, 2011,
except for certain DUI sentences, 45 paroling authority for all new
sentences imposed will be linked to the place of confinement: sentencing courts, as a result, will retain paroling authority for those
46
sentences being served in county facilities.
While many purposes may be considered by the court when sentencing, the primary purpose of the sentencing guidelines, since
their adoption in 1982, has been retribution, not crime reduction,
with particular focus on sentence uniformity and proportionality
43. See Question 2, infra.
44. 42 Pa Consol. Stat. Ann. § 9762 (2008).
45. 75 Pa Consol. Stat. Ann. § 3804(d) (2006).
46. 42 Pa Consol. Stat. Ann. § 9776 (2008).
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rather than correctional capacity.4 7 Parole decisions are more
clearly guided by concerns for public safety, and, accordingly, the
Parole Board's decisional instrument takes into account risk of
reconviction, identified criminogenic needs, institutional behavior
and programming, and numerous other factors in assessing the
appropriateness of release on parole.
The structure of sentencing policy is undergoing a period of significant reform. Legislation first enacted in 200848 directs the
Commission to develop parole guidelines to be considered by trial
judges when exercising release authority over county sentences
and by the Pennsylvania Board of Probation and Parole when considering parole of state sentences. Guidelines are also to be developed for re-sentencing upon revocation of probation and for recommitment following revocation of parole. An overarching purpose of the reform legislation, and of these and other new duties
assigned to the Commission, is to better coordinate sentencing and
parole policies, to promote transparency in decision-making, and
to provide support for and implementation of evidence-based practices. This legislation also supports greater consideration of risk
of re-offense at sentencing, and more presumptive release at parole, which represents a shift in sentencing policy and guidelines
49
from a "just deserts" model toward a more predictive model.
V.

INDETERMINATE STRUCTURED SENTENCING: A COORDINATED
APPROACH

In the early 2000's the Supreme Court handed down a series of
constitutional decisions that turned the sentencing world on its
ear.50 By the time the dust had settled, some sentencing guidelines, such as the federal guidelines, that once set fairly rigid
boundaries had been transformed into advisory recommendations.
47. Kramer & Kempinen, supra note 37.
48. 42 Pa Consol. Stat. Ann. § 2154 (2010); 42 Pa. Consol Stat. Ann. § 2154.5 (2009).
49. Andrew von Hirsch, Commensurability and Crime Prevention: EvaluatingFormal
Sentencing Structures and their Rationales,J. CRIM. L. & CRIMINOLOGY, 74, 209-48 (1983).
50. In Apprendi v. New Jersey, 530 U.S. 466 (2000), the Court found that Sixth
Amendment requirement that a jury find all facts that increase the statutory maximum
penalty, with the exception of prior convictions, was expanded to include mandatory sentencing guideline systems. In United States v. Blakely, 542 U.S. 296 (2004), this logic was
applied to the Washington State sentencing guidelines. Therefore, they concluded, those
guidelines, standing in as the statutory maximum, could not be exceeded without a jury's
finding. In United States v. Booker, 543 U.S. 220 (2005), the Court applied the Blakely
logic to the Federal Sentencing Guidelines and transformed them into an advisory scheme.
Understandably, this left many states scrambling for a way to maintain their then active
sentencing systems.
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In response to these changes, and in an attempt to move sentencing jurisprudence forward, a system of sentencing was proposed
that would allow for the expansion of type of direction provided by
structured sentencing guidelines to the previously unstructured
parole release process. Referring to this system as Indeterminate
Structured Sentencing (ISS), Chanenson anticipated the need for
a single commission responsible for promulgating guidelines for
both front-end sentencing and back-end parole decisions:
[The] ISS sentencing guidelines embody a balance between
reasonable uniformity and reasonable individualization while
allowing a good chance of a relatively proportional sentencing
result. This is possible, in part, because of bounded judicial
discretion policed by appellate court review. Through ISS parole release guidelines, the Super Commission directs the exercise of the discretionary parole release authority in such a
way as to reduce the complaints of the past while taking advantage of the possibilities of the future. The parole release
guidelines direct the exercise of the parole board's discretionary release decision, and usually work to channel the board's
discretion in favor of releasing inmates at or near the expiration of their minimum sentence. The fact that the Super
Commission guides the board's discretion is just one crucial
feature.5 1
The assessment of risk plays an integral role in the implementation of a successful ISS system; increasing the ability of decision-makers to predict, in a manner more accurate than individualized, quasi-clinical assessments, is key to successfully achieving
52
the type of discretion envisioned in the ISS sentencing structure.
An indeterminate system, with the coordination of both of upfront sentencing and back-end parole guidelines, allows for the
preservation of judicial discretion while providing substantive
guidance, as well as encouraging the uniform and systematic use
of parole release power. 53 This "super-commission" would also
51. Steven L. Chanenson, The Next Era of Sentencing Reform, 54 EMORY L.J. 377, 434
(2005).
52. Id. at 435. Validated actuarial assessments, regardless of the form in which they
are applied, represent the ability to overcome a consistent limitation in criminal justice
decision-making and may obviate a significant concern about the ISS ideology itself. As
Chanenson notes in the aforementioned article, "[u]ltimately, in part because of our limited
ability to predict future behavior, we should be humble in our conception of the power and
proper scope of parole release authority." Id.
53. Id.
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serve as a conduit for the sharing of information between the sentencing judge and parole authorities, ensuring that there was
greater understanding of the overall sentencing process, opportunity for the collection and aggregation of data and greater
transparency throughout the process. This integrated approach to
structured sentencing dodges both the exceptionally uniform sentences of that result from mandatory guidelines, as well avoiding
as the hyper-individualized sentences characterized by unchecked
54
judicial discretion.
The proposed ISS approach represents an attempt to move away
from the level uniformity that was encouraged by the mandatory
guidelines. As in a more mandatory system, ISS allows a judge to
impose a sentence range, with the minimum reflecting the least
amount of time the offender could serve in jail and with the maximum limit, still unconstrained by the guidelines, capped at the
statutory maximum. At the expiration of the minimum term, offenders would be evaluated for parole release, using a second set
of guidelines set out by the ISS super-commission.
Although the Pennsylvania Supreme Court deemed the Penn55
sylvania Sentencing Guidelines to have always been advisory,
the super commission idea took hold in the Commonwealth. Integrating, and standardizing, assessments of relative risk into sentencing and parole decisions is a step in that direction.
VI. 2008 LEGISLATIVE REFORMS: RESHAPING SENTENCING IN
PENNSYLVANIA
In 2008, the Pennsylvania General Assembly passed a wideranging series of reforms designed to reshape the role of the
Commission on Sentencing. Although the purposes identified at
sentencing and parole may appear to be in tension, these reforms
are targeted to reduce the disparity, and to coordinate the efforts
of, front and back-end decision-makers. 56 As Bergstrom &
Mistick 7l have noted, these changes would amend the Commission's enabling legislation to require a broader and more balanced
54. Id. at 380. The author further notes: "[a]n ISS system respects judicial sentencing
judgment while also acknowledging the value of structural checks and balances. It permits
severe sentences when judges believe them appropriate but also limits the pressure to
increase sentences across the board. Although the ISS model draws on aspects of various
sentencing systems, it is a distinctive hybrid approach." Id.
55. Yuhasz, 602 A.2d at 320 ("Pennsylvania's statutory sentencing scheme is indeterminate, advisory, and guided.").
56. Bergstrom & Mistick, supra note 39.
57. Id.
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consideration of public safety, the gravity of the offense, and the
rehabilitative needs of the offender at sentencing, and to recommend the use of "other sentencing alternatives to promote offender
accountability, the just compensation to victims and the most effi58
cient use of correctional resources."
Though relatively recent changes have refocused their purposes,
Pennsylvania's sentencing guidelines have been in effect since
1982. Primarily charged with promulgating sentencing guidelines, the Pennsylvania Commission on Sentencing has seen, in
recent sessions, its responsibilities significantly expanded. In addition to the traditional duties of the Commission, including the
promulgation of sentencing guidelines, the Commission was also
tasked with the development of two sets of parole guidelines. One
set would be for trial judges making determinations about county
parole release, the other would be developed for the Parole Board
to consider when granting parole on state sentences. Additionally,
the Commission would be charged with drafting guidelines for resentencing or recommitment after the revocation of a parole sentence. This set of reforms was designed to, "better coordinate sentencing and parole policies, to promote transparency in decision
making [and] to provide support for . . . evidence-based practices."59
In addition to the creation of new sentencing schemas, the 2008
reform legislation refocuses the purposes of sentencing in Pennsylvania. The primary focus of the unified sentencing system will
be on public safety, with a more limited focus on retributive ideals.
Specifically, the Commission must consider the risk posed by and
the needs of the offender and:
(1) Give primary consideration to the protection of the public
and to victim safety.
(2) Provide for due consideration of victim input.
(3) Be designed to encourage inmates and parolees to conduct
themselves in accordance with conditions and rules of conduct
set forth by the department or other prison facilities and the
board.

58. H.B.
1567,
Gen.
Assemb.,
2009-2010
Sess.
(Pa.
2009)
http://www.legis.state.pa.us/CFDOCSLegisPNPublicbtCheck.cfm?txtType=PDF&sessYr=
2009&sesslnd=O&billBody=H&billTyp=B&billNbr1567&pn=2244.
59. See Bergstrom & Mistick, supra note 39 at 77.
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(4) Be designed to encourage inmates and parolees to participate in programs that have been demonstrated to be effective
in reducing recidivism, including appropriate drug and alcohol treatment programs.
(5) Provide for prioritization of incarceration, rehabilitation
and other criminal justice resources for offenders posing the
greatest risk to public safety.
(6) Use validated risk assessment tools, be evidence based
and take into account available research relating to the risk of
recidivism, minimizing the threat posed to public safety and
60
factors maximizing the success of reentry.
The 2008 reforms also mandated that the Commission determine the impact of any changes proposed in terms of correctional
capacity and resource utilization:
Prior to adoption of changes to guidelines for sentencing, resentencing and parole and recommitment ranges following
revocation, use a correctional population simulation model to
determine: (i) [r]esources that are required under current
guidelines and ranges (ii) [r]esources that would be required
to carry out any proposed changes to the guidelines and ranges.

61

Consistent with these earlier reforms, legislation enacted in
2010 specifically requires the Commission to develop a risk assessment instrument for use at sentencing, and to incorporate risk
into the sentencing guidelines. 62 In order to comply with these
requirements, certain static risk factors may take on increasing
importance at sentencing, with dynamic factors, institutional behavior, and institutional programming retaining primary importance as part of the parole decision. The resultant system will
have coordinated sentencing and parole guidelines, while recognizing the need for, and implications of, the shifting of priorities between them.
The development of integrated, predictive guidelines for consideration at sentencing and at parole represents a major departure
from the guideline practices of the last three decades in Pennsyl60.
61.
62.

42 Pa. Consol. Stat. Ann. § 2154.5 (2009).
42 Pa. Consol. Stat. Ann. § 2153(a)(15) (2008).
42 Pa. Consol. Stat. Ann. § 2154.7 (2010).
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vania. However, the use of actuarial data to forecast future offending patterns, and the study of outcomes to determine the efficacy of sentencing and parole programs and practices, has been
convincingly demonstrated in other jurisdictions as a means to
enhance public safety while containing correctional costs.
In Virginia, a state with a determinate sentencing structure, a
risk assessment tool is used to identify appropriate nonviolent,
low-risk offenders for diversion from prison, while another risk
instrument is used to identify high-risk sex offenders for longer
periods of incapacitation through incarceration. 63 One of the primary motivations behind the adoption of Virginia's risk assessment tools for judges was to free up more prison bed space to
house violent offenders. Many of the nonviolent offenders assessed in Virginia were found to be at low risk of committing new
felonies, for which minimal supervision was determined to be most
appropriate. 64 In Missouri, a state with an indeterminate sentencing structure like Pennsylvania's, the automated sentencing recommendation takes into account offender risk variables, prior
criminal history and current offense details, as well as information
on parole release guidelines and actual time served by similar offenders. 65 A more detailed Sentencing Assessment Report, prepared based on a guided interview with the offender, provides the
Court with additional information, including a summary of the
offense, the offender's version, a victim impact statement, offender
asset and liability assessment, and an offender management plan,
documenting the availability of department programs and resources to support the sentencing decision and to manage offender
66
risk.
Even if a risk assessment instrument similar to those developed
in Virginia and Missouri could readily be constructed in Pennsylvania, other factors must be addressed before their implementation. Prior to adoption of any guidelines, the Pennsylvania Commission is required to determine the resources needed to carry out
the proposed changes. Current analysis by the Commission is limited to a sentencing and correctional population simulation, which
63. Richard Kern & Meredith Farrar-Owens, Sentencing Guidelines with Integrated
Offender Risk Assessment, 16 FED. SENT'G REP. 3, 165-69 (2004).
64. Bergstrom & Kern, supranote 34.
65. Missouri Sentencing Advisory Commission, Recommended Sentencing: Biennial
Report
2007,
http://www.mosac.mo.gov/file/MOSAC%2OCommission%20Report%202007%20Final.pdf.
66. Michael A. Wolff, Missouri's Information-BasedDiscretionarySentencing System, 4
OHIO ST. J. CRIM. L. 95, 95-120 (2006).
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fails to adequately address per unit costs and outcomes by sentencing option and offense category, and does not include consideration of important aspects of program participation, recidivism
and victimization. A more sophisticated analysis of the costs and
benefits of proposed changes to the guidelines is a critical and
necessary step in building the public and political support necessary for adoption. As these changes will be intended to, as a matter of policy, divert offenders from jail or prison and, in specific
cases, will reduce the duration of sentences meted out, this support is a necessary prerequisite. All guidelines adopted by the
Commission are subject to review by the General Assembly prior
to implementation, during which the impact on public safety of
any proposal is of paramount concern; these changes, including
any potential risk assessments and cost-benefit analyses, are no
exception.
The reforms, and the shift in the Commission's mission, highlight more than an update to the procedures and logistics in sentencing. These reforms represent a fundamental shift in penological ideology. The Commonwealth is shifting its understanding of
why we punish our offenders from a focus on pure retributivism to
a serious consideration of public safety. While the guidelines were
previously employed primarily to channel judicial discretion within the boundaries of appropriately retributive punishments, they
must now also balance actuarial assessments of risk and considerations of offender needs while continuing to respect these retributive limits.
Given the 2008 reforms, and especially the explicit requirement
to use a validated risk assessment instrument, it is no longer a
question of if risk assessments and cost-benefit analyses should
play a role, but rather how these tools should be integrated into
Pennsylvania's indeterminate sentencing system.

VII. RISK: THE BASICS
Risk assessment is not a new concept in the criminal justice system. It is a tool-nothing more and nothing less. Formally, risk is
often used in the assessment of bail or the classification of inmates. Informally, sentencing judges have long assessed risk of
re-offense in crafting a defendant's sentence. Sometimes, the consideration of risk happened through evaluation of a defendant's
prior criminal record, whether as part of a fully discretionary decision or as part of a guidelines system that includes enhanced rec-
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ommended punishments for repeat offenders. Other times, judges
relied on their own intuition, instinct and sense of justice to impose more severe sentences upon offenders whom they, based on
their frequently unspoken clinical prediction, believed presented
an enhanced risk to the public in the future. Risk assessment
tools now under consideration are more transparent, rely on data,
and attempt to regularize this instinct and subject it to more scientifically rigorous examinations. 6 7 Ensuring uniform application
and the unbiased use of available data, these modern predictive
tools are facilitated by the use of "structured, empirically-driven
68
and theoretically driven" instruments.
The need for the assessment of risk, in a meaningful and useful
way, was considered during the development of ALI's Model Penal
Code in the early 1960's and are still an important topic of discus69
sion for the Institute.
Given the application of risk across many contexts, there is no
universal definition of risk assessment. Predictions are relied upon in many areas, from medicine 70 to nuclear power, 71 with each
situation requiring the consideration of differently weighted factors to accommodate variable outcomes. In a criminal justice setting, these statistical predictions have been used to set levels of
supervision, determine treatment, assess sex offenders, 72 and,

67. Assessment of risk for violent recidivism has traditionally been the responsibility of
psychologists and other mental health professionals. See R. Borum, Assessing Violence
Risk Among Youth, 56 J. CLINICAL PSYCHOLOGY, 1263-1288 (2000).
68. Mary Ann Campbell, Sheila French & Paul Gendreau, The Predictionof Violence in
Adult Offenders: A Meta-Analytic Comparison of Instruments and Methods of Assessment,
36 CRIM. JUST. BEHAVIOR 567, (2009).
69. Model Penal Code: Sentencing § 6B.09(2) (Council Draft No. 2, 2008) (sentencing
commissions should develop "offender risk-assessment instruments or processes supported
by current and ongoing recidivism re-search of felons in the state, that will estimate the
relative risks that individual felons pose to public safety through future criminal conduct");
Model Penal Code: Sentencing § 6B.09 cmt. A (Preliminary Draft No. 5, 2007) ("Actuarial-or statistical-predications of risk, derived from objective criteria, have been found
superior to clinical predictions built on professional training, experience, and judgment of
the persons making predictions."); Transcript of Model Penal Code Discussion Sessions (by
membership) at 28 (2010) (expressing concern that risk assessment tools may inappropriately allocate greater risk to individuals based on their socioeconomic status, geographic
location, and housing).
70. P.W. F. Wilson, R.B. D'Agostino, D. Levy , A.M. Belanger , H. Silbershatz, W.B.
Kannel, Prediction of Coronary Heart Disease Using Risk Factor Categories, 97
CIRCULATION, 1837-47 (1998).
71. Keller, A Historical Overview of ProbabilisticRisk Assessment Development and its
Use in the Nuclear Power Industry: a Tribute to the Late Professor Norman Carl Rasmussen, 89 RELIABILITY ENGINEERING & SYSTEM SAFETY 3, 271-85 (2005).
72. See, e.g., State ex rel. Romley v. Fields, 35 P.3d 82, 89 (Ariz. Ct. App. 2001); People
v. Therrian, 6 Cal.Rptr.3d 415, 419-20 (Cal. Ct. App. 2003); In re Risk Level Determination
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with increasing frequency, determine sentence length.7 3
generally, actuarial assessment is regarded as:

Vol. 49
Most

a formal method ...[that provides] a probability, or expected
value, of some outcome. It uses empirical research to relate
numerical predictor variables to numerical outcomes. The sine qua non of actuarial assessment involves using an objective, mechanistic, reproducible combination of predictive factors, selected and validated through empirical research,
74
against known outcomes that have also been quantified.
The use of risk assessments has become an increasingly prevalent, and powerful, force in the shaping direction of both public
policy and in making individual-level decisions.75 The assessment
of actuarial risk represents a departure from traditional methods,
many of which rely solely upon clinical assessments, These determinations of risk, frequently made during structured interviews and based on "clinical experience and intuition," have been
shown to be less accurate and more costly. 76 Beginning with attempts to measure who would be a good candidate for parole in
the 1920's, 7 7 most early attempts to classify individuals by risk
were based on clinical judgments that were notoriously prone to
error. 78 These basic instruments assigned individuals a score
based on the number of high and low risk attributes they exhibited and statistical techniques, including linear and logistic regres-

of R.B.P., 640 N.W.2d 351, 353-56 (Minn. Ct. App. 2002); In re Commitment of Tainter v.
Tainter, 655 N.W.2d 538, 544 (Wis. Ct. App. 2002).
73. Don M. Gottfredson, Prediction and Classification in Criminal Justice Decision
Making, 9 CRIME & JUST. 1 (1987).
74. Kirk Heilbrun, Risk Assessment in Evidence-Based Sentencing: Context and Promising Uses, 1 CHAP. J. CRIM. JUST. 127 (2009).
75. Paul Slovic, Trust, Emotion, Sex, Politics, and Science: Surveying the RiskAssessment Battlefield, 19 RISK ANALYSIS 4, 689-70 (1999).
76. There is a growing body of research on "structured professional judgment, through
which trained interviewers are taught to focus on specific criminogenic factors in order to
standardize the clinical assessment process. However, these methods are still comparatively unreliable and are relatively costly. See Stephen Hart, Evidence-Based Assessment of
Risk for Sexual Violence, 1 CHAP. J. CRIM. JUST. 1, 150 (2009).
77. Ernest W. Burgess, Factors Determining Success or Failure on Parole, in THE
WORKINGS OF THE INDETERMINATE-SENTENCE LAW AND THE PAROLE SYSTEM IN ILLINOIS.

SPRINGFIELD, IL: STATE BOARD OF PAROLE (Andrew A. Bruce, Albert J. Harno, Ernest W.
Burgess, and John Landesco ed., 1928).
78. M.E. Rice, Violent Offender Research and Implications for the Criminal Justice
System, 52 AMERICAN PSYCHOLOGIST, 414-23, 1997.
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sion and CART (classification and regression trees) were then
79
used to group similar offender profiles.
Similar techniques are still in use in many jurisdictions, including in Pennsylvania, and include the LSI-R80 and Static 9981 instruments. According to the author of the LSI-R, Dr. James Bonta, the value of the instrument lies in its ability to aid in "the reliable and valid identification of criminogenic needs," and the resulting ability to craft a sentence that effectively addresses the
offender's risk of recidivism.8 2 In Pennsylvania, for example, the
Pennsylvania Board of Probation and Parole has, for many years
relied upon an aggregate risk instrument that includes a number
of predictive factors. These include four weighted factors, the instant offense, risk/needs assessment based on the LSI-R or Static
99, institutional adjustment, and institutional behavior, and fifteen non-weighted countervailing factors, as well as the profes3
sional judgment of the Board itself.8
More recently developed techniques, however, which use increasingly complex methods, including random forest modeling,
have allowed for more accurate and rapid predictions.8 4 At their
heart, each approach to assessment represents an attempt to situate offenders "on a continuum of risk using risk-related attributes,
such as drug abuse, criminal offense history, employment status,
and childhood exposure to physical or sexual abuse,"85 in a manner
more consistent and inclusive than the evaluation of any human
assessor.

79. Henry J. Steadman, Eric Silver, John Monahan, Paul Appelbaum, Pamela Clark
Robbins, Edward P. Mulvey, Thomas Grisso, Loren H. Roth & Steven Banks, A Classification Tree Approach to the Development of Actuarial Violence Risk Assessment Tools, 24 LAW
& HUM. BEHAV. 83-100 (2000).
80. Sarah M. Manchak, Jennifer L. Skeem, Kevin S. Douglas & Maro Siranosian, Does
Gender Moderate the Predictive Utility of the Level of Service Inventory? - Revised (LSI-R)
for Serious Violent Offenders, 36 CRIM. JUSTICE & BEH. 5, 425 (2009).
81. Jerome Endrass, Frank Urbaniok, Leonhard Held, Stefan Vetter & Astrid Rossegger, 53 Accuracy of the Static-99 in PredictingRecidivism in Switzerland, INT'L J. OF
OFFENDER THERAPY AND COMPARATIVE CRIMINOLOGY 4, 484, (2009).

82. J. Stewart, R. Sykoora, Issues Of Sentencing And Public Defense Sentencing: Minnesota's Failed Experience With Sentencing Guidelines And The Future Of Evidence-Based
Sentencing, 37 WM. MITCHELL L. REV. 426, 464 (2011).

83. Pennsylvania Board of Probation and Parole, Parole Decision-Making 101 (2009)
available at www.portal.state.pa.us /portal/server.pt /...
/04_ 11.parole lO1lweb.pdf.
84. Richard Berk, Lawrence Sherman, Geoffrey Barnes, Ellen Kurtz, & Lindsay Ahlman, ForecastingMurder within a Population of Probationersand Parolees: A High Stakes
Application of Statistical Learning, 172 JOURNAL OF THE ROYAL STATISTICAL SOCIETY (Series A), 191-211 (2009).
85. Eric Silver & Lisa L. Miller, A Cautionary Note on the Use of Actuarial Risk Assessment Tools for Social Control, 48 CRIM. & DELINQ. 138 (2002).
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Most prior attempts to integrate risk tools into sentencing have,
before the development of the more advanced algorithms, failed
due to concerns about the accuracy of the predictions.8 6 However,
there have also been instances in which risk was successfully integrated; Virginia is such a case. Virginia, beginning in 1997, introduced a specially designed risk instrument into its system of
advisory guidelines. This assessment was designed to divert 25%
7
of the low-risk prison-bound population away from incarceration.
The Virginia system was modified in 2001 when a second assessment system was added to specifically address the unique offender
and revivalism profile presented by sex offenders.8 8 Through extensive analysis, Virginia has evaluated the construction and application of the risk tools and found, "a high degree of statistically
significant correlation between risk scores and the likelihood of
criminal recidivism." 89 Pennsylvania can, while still operating
within the confines of the current guideline system, replicate the
success of the Virginia model.
The Virginia assessments are not, to the extent currently possible, fully automated. The combination of these new methods with
the computerization offers Pennsylvania the opportunity to advance the potential benefit of risk assessments. As noted by Oleson,
Merely automating an unscientific system will not make it
sound, but a philosophical shift toward the use of outcome
measures would be profound, and computers could make this
effort much easier. Given recent developments in the field of
risk/needs instruments, and drawing upon sentencing information systems developed by other jurisdictions, a new approach to sentencing is not an impossible goal. 90
Standardized, actuarial tools make risk prediction possible on
the scale necessary to effect change within the current sentencing
and parole systems.9 1 Even critics of risk assessment have noted
86.

Kathleen Auerhahn, Selective Incapacitation and the Problem of Prediction, 37

CRIMINOLOGY 4, 703-33 (1999).

87. Kern & Farrar-Owens, supra note 63.
88. Id.
89. Bergstrom & Kern, supra note 34.
90. J.C. Oleson, Blowing Out All the Candles: A Few Thoughts on the Twenty-Fifth
Birthday of the Sentencing Reform Act of 1984, 45 U. RICH. L. REV 693, 744 (2011).
91. Report of the Proceedings of the Judicial Conference of the United States 74-75
at
available
(1977),
http:ww.uscourts.gov/FederalCourts/JudicialConference/Proceedings.aspx (endorsing com-
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that integrating actuarial tools into the decision-making process
can instill a sense of fairness and flexibility in the criminal justice
process 92 and that "risk instruments demonstrate an increasingly
93
refined capacity to sort and classify criminalized populations."
The inclusion of impartial and empirical processes can help to
subvert impressions of individualized bias and refocus the sentencing process on the offender's conduct and the characteristics
that are most relevant to determining the risk to the community
that they may pose.
It is also worth reiterating that, although the use of the statistical tools themselves may be a recent development, the consideration of risk is not. Depending on the court, risk manifests itself
through reliance on clinical judgments, older assessment devices,
and, most common of all, within the decision-making processes of
the individual judges. In almost every sentencing decision, "judges are forced to guess about how much retribution and how much
rehabilitation should go into a sentence. They must guess whether an offender needs to be incarcerated to protect the public and
whether an offender will successfully turn his life around." 94 By
recognizing the significance of these types of decisions and the
value added through standardized risk tools, more accurate sentencing recommendations can be produced for decision-makers at
all stages of the sanctioning process.
The advancements in the ability of actuarial techniques to inform, and even to improve, the ability of the judiciary to make decisions has not gone unnoticed by courts themselves. For example,
in considering the admission of evidence on risk in a child pornography case, a District Court noted that:
[p]rojections of future criminality based on general research
should be encouraged as providing information needed for
those providing facilities as in the first, e.g., access to mental
health treatment programs and education where a lack of

puterized probation information system that would "[p]rovide up-to-date information to
guide sentencing courts in selecting sentences for convicted defendants")
92. Kelly Hannah-Moffat, Criminogenic Needs and the Transformative Risk Subject:
Hybridizationsof Risk/Need in Penality, 7 PUNISHMENT AND SOCIETY 1, 29-51 (2004).
93. Kelly Hannah-Moffat, Actuarial Sentencing: An "Unsettled" Proposition, Univ. at
Albany
Symposium
on
Sentencing
30,
25
(2010),
available
at
http://www.albany.edu/scj/documents/Hannah-MoffattRiskAssessment_000.pdf.
94. Oleson, supra note 90, at 749.
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such services is causative of risk, or, as in the second and
third, in deciding on specific sentences.95
Regardless of the method, however, risk assessments of any
type do not offer the ability for sentences to become un-tethered
from the suggestions of the guidelines or to subvert the exercise of
judicial autonomy. Instead, while perhaps imperfect, this riskbased guidance represents the opportunity to move beyond ad-hoc
assessments and standard normative principles in an attempt to
prevent crime.
VIII. THE PROMISE OF RISK ASSESSMENT
Actuarial risk is described by Taxman9 6 as "the demographic or
historical factors (past behaviors) that affect the trajectory of an
individual;"9 7 these are generally static and unchanging, such as
age of first arrest or criminal record. Formal risk is increasingly
being used by jurisdictions at sentencing, encouraged by such
98
prominent organizations as the National Center for State Courts
and the Pew Center on the States' Public Safety Performance Project. 99 Important work has been done reviewing Virginia's groundbreaking efforts in this area, 10 0 though additional study is needed
to promote best practices around the use of risk at sentencing.
Hannah-Moffat has identified important areas for future investigations: methodological structure and logic of risk, effect of actuarial risk models on individuals and groups of criminal defendants, legal relevance and epistemological basis of risk, and the
organizational and policy impact of risk-needs technologies. 10 1 In
Pennsylvania, substantial research support is required to provide
the actuarial analysis necessary to identify the most statistically
and pragmatically significant risk factors and to assign appropriate weights to these factors, to guide the incorporation of risk into

U.S. v. C.R., 2011 U.S. Dist. LEXIS 53497, 317.
Faye Taxman, Assessment with a Flair (Purpose): Offender Accountability in Supervision Plans, 70 FED. PROBATION 2 (2006).
97. Id. at 9.
98. See National Center for State Courts, Sentencing Resource Guide, available at
http://www.ncsc.orgttopics/criminallsentencing/resource-guide.aspx.
99. See The Pew Center on the States, Public Safety Performance, available at
http://www.pewcenteronthestates.org/initiatives detail.aspx?initiativeID=31336
100. B.J. Ostrom, M. Kleiman, F. Cheesman, R.M. Hansen & N.B. Kauder, Offender
Risk Assessment in Virginia: A Three Stage Evaluation, National Center for State Courts,
95.
96.

Williamsburg, VA (2002).
101.

Hannah-Moffat, supra note 93.
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the guidelines, to estimate the impact of proposed system-wide
changes, and to measure the outcomes following implementation.
Risk assessments are not only a method through which dangerous offenders are identified and incapacitated. An obvious corollary to the identification of high-risk offenders is determining
which individuals, despite a criminal conviction, do not, in all likelihood, pose a danger to the community. In Virginia, for example,
actuarial risk has been used to identify the lowest risk nonviolent
offenders and to recommend their diversion from prison. While
the Virginia Criminal Sentencing Commission (VCSC) was initially required by the Legislature to select " . . . 25% of the lowest
risk, incarceration-bound, drug and property offenders for placement in alternative (non-prison) sanctions," a later mandate from
the Assembly required an adjustment to the risk assessment
threshold in order to increase the number of offenders recommended for alternative sanctions "without a significant increase in
risk to public safety. 1 °2
A methodologically sound risk assessment study will typically
employ multiple measures of offender failure. This ensures that
the output of the assessments made using the instrument will encompass the full range of potentially dangerous outcomes and any
responsive measures taken will be targeted to prevent future
criminal conduct. In Virginia, the commission used seven different measures of recidivism and analyzed the data using all of the
different measures of the dependent variable. The final decision
on the dependent variable measure was left to the policymakersthe sentencing commission members. The detailed data analysis
of Virginia felons clearly demonstrates a high degree of statistically significant correlation between risk scores and the likelihood of
criminal recidivism. 103
While it is possible to include sex offenses within a standard
risk prediction process, there are other options available. The variation in offender and recidivism profiles between sex offenders
and other criminals may require different prediction tools.104
Such bifurcation may also be necessary from a public policy or political standpoint. The Virginia Criminal Sentencing Commission,
in keeping with this approach, developed a sex offender risk assessment "to identify those offenders who, as a group, represent
102.
103.
104.
Violent

Ostrom, et al., supranote 100.
Bergstrom & Kern, supra note 34.
Gisli H. Gudjonsson & Jon F. Sigurdsson, Differences and Similarities Between
Offenders and Sex Offenders, 24 CHILD ABUSE & NEGLECT 3, 363-72 (2000).
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the greatest risk of committing a new offense once released back
into the community." 10 5 Recognizing the difference in the sex offender population, they sought to, "develop a reliable and valid
predictive instrument, specific to the population of sex offenders in
Virginia that could be a valuable tool for the judiciary when sentencing sex offenders." 10 6 Under the resulting system of guidelines,
the upper limit of the recommended sentencing guideline range is
increased in proportion to the risk of the offender. Therefore,
those sex offenders assessed at the highest likelihood of recidivism
had the maximum sentence increased the most, while those that
posed some danger to the community, but were considered to be at
a lower risk, had their potential maximum sentence increased
less. The determination of what level of risk is acceptable is a policy decision, and is made through a public process. It is also dynamic, with review of, and adjustments to, the thresholds determined through the same public process.10 7 Though not the only
approach to the assessment of sexual offenders,10 8 the Virginia
approach allows for the standardization of risk assessment while
building in the flexibility required by the variation inherent in the
sex offender population.
The use of risk assessments is not fully embraced by everyone.
U.S. District Judge Weinstein from the Eastern District of New
York recently observed that, "[rleliance on actuarial risk assessment tools in sentencing has raised serious concern about forwardlooking predictions of future behavior rather than backwardlooking punishment for past behavior."10 9 This concern can be addressed through the reconsideration of legal policies focused on
retributive limits. Furthermore, "even the most zealous proponents of actuarial sentencing do not pretend that it is a panacea,
or that a scatter plot of data can adequately substitute for the exercise of human judgment. It is well understood that merely 'incanting the word information is not a magical solution."'11 0

105. Bergstrom & Kern, supra note 34.
106. Virginia Criminal Sentencing Commission, Assessing Risk Among Offenders in
Virginia, 7 (2001).
107. Id.
108. See Grant T. Harris et al., A Multisite Comparisonof Actuarial Risk Instruments for
Sex Offenders, 15 PSYCHOLOGICAL ASSESSMENT 3, 413-25 (2003).
109. U.S. v. C.R., 2011 U.S. Dist. LEXIS 53497, at *308 (E.D.N.Y. May 16, 2011) (citation omitted).
110. Oleson, supra note 90 at 751 (quoting Douglas A. Berman & Steven L. Chanenson,
Can and Will Information Spur Post-Modern Sentencing Reports?, 19 FED. SENT'G REP. 219,
220 (2007).
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In spite of these recognized concerns, risk has been accepted, to
varying degrees, in courts across the nation. As noted by the Supreme Court of Indiana, these assessments "can be significant
sources of valuable information for judicial consideration in deciding whether to suspend all or part of a sentence, how to design a
probation program for the offender, whether to assign an offender
to alternative treatment facilities or programs, and other such
corollary sentencing matters." ' Additionally, the "results [of risk
assessments] can enhance a trial judge's individualized evaluation
of the sentencing evidence and selection of the program of penal
consequences most appropriate for the reformation of a particular
offender." 112 Even Judge Weinstein has written that, "[e]videncebased sentencing that utilizes risk assessment tools is a serious
11 3
and often useful enterprise, but it must be handled gingerly."
That is the challenge the Pennsylvania General Assembly has
presented to its Commission on Sentencing.
IX. RISK ASSESSMENT IN PENNSYLVANIA: THE NEXT FRONTIER

Risk assessments represent the leading edge of the next wave of
reform in Pennsylvania. One of the newest legislative mandates
for the Pennsylvania Commission on Sentencing explicitly requires the development of a risk assessment instrument for use in
Pennsylvania at sentencing, as well as for the standardization and
incorporation of risk into the sentencing guidelines. Despite the
research done in other jurisdictions, empirical research, unique to
the jurisdiction must be performed in order to adapt those existing
tools to the unique sentencing system in Pennsylvania, or, alternatively, to develop a completely new instrument. Without a specific legislative mandate regarding the nature of the risk (i.e., risk
of any crime, risk of violent crime, etc.) or thresholds for determining categories (i.e. boundaries for high, medium, low risk), the
Commission will first need to consider a wide variety of options in
determining an acceptable level of risk for certain sentencing recommendations.
As a starting point, decision-makers in Pennsylvania must consider basic definitional issues, most significantly what conduct to
count as recidivism, the length of follow-up periods and conduct a
111.
112.
113.

Malenchik v. State, 928 N.E.2d 564, 573 (Ind.2010).
Id.
U.S. v. CR., 2011 U.S. Dist. LEXIS at *308.
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thorough analysis of current recidivism profiles. These are important considerations, and the decisions may differ depending on
the offender group. As an example, Virginia selected as its operational definition of recidivism for the sex offender instrument a
new arrest within five years of release for any crime against a person, including any new sex crime. The adoption of this definition,
a policy decision by the Virginia Commission supported by their
Legislature, was believed to best reflect the true rate of repeat
criminal behavior among sex offenders in the study. Regarding
recidivism analysis, the VCSC utilized and compared the findings
of three statistical techniques-logistic regression, survival analysis, and classification tree analysis-before selecting survival
14
analysis for the development of its risk assessment instrument.
The Commission will need to review and make decisions related to
these approaches and policy options.
Gathering accurate and timely data on current rates of recidivism and offender profiles is a necessary prerequisite to designing
an effect assessment method. The results of the statistical analysis, the identification of significant factors in predicting recidivism
and the relative importance of each factor, provide the basis for
the construction of the risk assessment. The findings related to
risk of future dangerousness will inform all decisions about appropriate thresholds, including how to match risk profiles with an
appropriate and useful classification system. Only once this has
been completed can work begin to determine the most appropriate
manner of incorporating risk assessments into the current guidelines. Much later, the final stages of development, including the
pilot testing of the risk assessment instrument and modified sentencing guidelines, can begin to address both the efficacy and the
implementation of the coordinated instrument and guidelines.
The development of a targeted risk instrument offers the opportunity to employ powerful statistical tools to further guide decision-making at sentencing without eliminating human judgment
from the process. The development of ever more advanced methodologies for predicting risk presents a moment of potential sea
change that may significantly reform the way that sentencing decisions, including the construction of sentences and the manner in
which discretionary parole release is weighed. At the most basic
level, these advancements have resulted in increasing demand for
tools to assist practitioners in difficult decisions, often with signif114.

Virginia Criminal Sentencing Commission, supra note 106.
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icant consequences for public safety. Actuarial risk assessment
tools are already in use by child welfare agencies, juvenile courts,
mental health hospitals, and criminal courts; risk assessment instruments to inform aspects of case management and to target
clinical interventions. 115 The application of these instruments to
sentencing decisions represents the next reasonable step in the
advancement of sentencing jurisprudence.
Risk assessment, from a philosophical standpoint, has long been
a key feature of judicial decision-making. The Court must decide,
at many different junctures, the potential outcomes of a judgment
and the consequences of each of potential result. However, the
information relied upon in reaching conclusions about recidivism
risks comes from many sources, including the presentence reports,
and is both not reliably available in all cases and not always reliable. Perhaps more importantly, the information, even when available, is not always applied consistently or uniformly. The integration of statistical tools into sentencing structures already in place
116
offers the opportunity to alleviate some of these concerns.
By the end of 2011, it is estimated that nearly 150,000 sentences representing more than 100,000 criminal incidents will be reported to the Pennsylvania Commission on Sentencing. While it
would be difficult to conduct a comprehensive risk and needs assessment prior to the sentencing of each offender, the use of an
offender risk assessment will provide for a risk screening as part
of the sentencing guidelines in every case. In doing to, risk scores
can be delivered in each instance where one is requested or mandated without delaying the sentencing process. Structural adjustments to the sentencing recommendations could be linked to
level of static risk. For low risk offenders, an extension of the
standard range to include the mitigated range would promote consideration of dispositional alternatives or durational reductions;
for high risk offenders, an extension of the standard range into the
aggravated range would permit durational increases for offenders
targeted for incapacitation. In addition, the court would continue
to be encouraged to consider dynamic factors, offender needs, and
available programming in determining an appropriate individualized sentence.
115. C. Schwalbe, Risk Assessment Stability: A Revalidation Study of the Arizona
Risk/Needs Assessment Instrument, 19 RESEARCH ON SOCIAL WORK PRACTICE 2, 209-10
(2009).
116. Jordan M. Hyatt, Mark H. Bergstrom & Steven L. Chanenson, Follow the Evidence:
IntegrateRisk Assessment into Sentencing, 23 FED. SENT'G REP. 4 (2011).
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The successful efforts in Virginia to build multiple offenderspecific risk assessment instruments, and to incorporate these into
sentencing guidelines, provide a useful starting point for this project in Pennsylvania. Certainly, the research design adopted by
the VCSC can serve as a framework for the work by the Commission. While the legislation in Pennsylvania mandates the adoption of a sentence risk assessment instrument for use in all criminal proceedings, the Commission's approach is to initially develop
an instrument for use with specific offender populations which
reflect offender characteristics and recidivism patterns for offenders sentenced in Pennsylvania. As in Virginia, targeted instruments could be developed for violent and sex offenders, as well as
for non-violent property and drug offenders. For the non-violent
group, the purpose of the risk assessment can be the identification
of those offenders presently incarcerated who are at low risk of reoffense or who may be recommended for diversion. For the violent
and sex offender groups, risk assessment could be repurposed as a
means to identify those offenders at high risk of a serious reoffense, in order to better inform sentencing and parole decisionmakers of potential threat to public safety.
X.

PAYING THE PIPER: COST-BENEFIT ANALYSIS

The introduction of mandatory risk assessment into the enabling legislation of the Commission fundamentally changed the
focus of sentencing in Pennsylvania.11 7 The 2008 reforms require
the consideration of resources required and the impact anticipated
from newly developed or modified guidelines. 118 It is especially
important for those decisions made in a sentencing context, "to
ensure a net social gain from government action" in order to "ensure that criminal law does not aggravate other risks and undermine other social policies more than it achieves social good."' 1 9
Doing so requires a clear understanding of the expense, both fiscal
and pragmatic, and the potential returns of the reform. Engaging
in cost-benefit analysis can assist policymakers, including the
117. 42 Pa Consol. Stat. Ann. §2154.7
118. An impact assessment is now mandated under a number of different circumstances,
including prior to the adoption of changes to guidelines for sentencing, resentencing, parole
or revocation sentences (42 Pa Consol. Stat. Ann. 2153(a)(15)), as well as when considering
the effect of any amendments to the place of confinement statute (42 Pa Consol. Stat. Ann.
2154(a)(5)).
119. Darryl K. Brown, Cost-Benefit Analysis in Criminal Law, 92 CALIF. L. REV. 323,
334-35 (2004).
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Commission, as they weigh competing options in an environment
being reshaped by fiscal pressures.
A.

Cost-benefit Analysis: The Basics

Cost-benefit analysis (CBA) is a useful tool in the policy decision-making process. Given increasingly tight budgets and competition for fiscal resources, it has become an essential part of
many policy decisions. The CBA process is a systematic approach
that assigns value in consistent metrics to costs and benefits. The
impact of a change in policy or practice or an intervention can be
measured for its net benefit or cost. Although there are other potential uses, for current purposes and consistent with the relevant
Pennsylvania legislation, CBA is viewed solely as a policy level
tool. Values are assigned for the current costs of two programs or
scenarios and the difference computed. In addition to the expense
of a program and the potentially generated revenue or savings, a
full CBA analysis must also include associated primary and secondary costs and benefits must be identified and assigned a relative value. 120 The overall framework of what to include must also
be determined. 12' Though complicated in almost any situation,
sentencing, and criminal justice more generally, presents a difficult situation in which savings estimates are difficult to narrow
down and costs are based sentencing practices or population demographics that are constantly shifting.
There are three CBA models that are most prevalent in sentencing.1 22 First is the criminal justice system model, which limits
costs to criminal justice expenditures such as average daily cost to
incarcerate, court or first responder operations, or parole supervision. Second is the direct-loss model. This adds limited tangible
victims' costs to the first model. Third is the full-cost model. This
model includes tangible victim costs and adds less tangible ones as
well as outcome measures. While the last model is the standard
for many other fields of study, the criminal justice system is less
apt to use it due to difficulty assigning values to outcomes and less
tangible areas. Assigning concrete values to specific consequences
may be more subjective and raises the potential to create signifi120. Peter H. Rossi, Mark W. Lipsy, & Howard E. Freeman, EVALUATION:
A
SYSTEMATIC APPROACH (Sage Publications, 7th ed.).
121. Sven Ove Hansson, Philosophical Problems in Cost-Benefit analysis, 23 ECON. &
PHIL., 163-83 (2007).

122. David Bieire, Cost Matters: A Randomized Experiment Comparing Recidivism
Between Two Styles of Prisons, 5 JOURNAL OF EXPERIMENTAL CRIMINOLOGY, 371-97 (2009).
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cant moral dilemmas. 123 Complicating matters further, monetary
market values cannot be assigned to social or moral values, stig124
ma, states of mind, in a meaningful and consistent manner.
This makes assessing costs in a systematic way difficult, if not
impossible.
Despite these-perhaps intractable-problems, CBA does allow
for a unique opportunity to provide decision-makers with information often absent in criminal justice policymaking: the cost of
resources in comparison to the return on the public's investment.
The Pew Charitable Trusts notes that "the key issue is for policymakers to base their decisions on a clear understanding of the
costs and benefits of incarceration-and of data-driven, evidencebased alternatives" that retain public safety and are less costly. 125
Given the pragmatic implications of sentencing reform, not to
mention the fiscal result of penal reform itself, those decisionmakers need to understand the costs and benefits of policy changes before they are enacted. It is no longer sufficient for decisions
with regard to sentencing policy to be made in a fiscally reactionary way.
Cost-benefit analyses are commonly ex post, or retrospectively,
used to highlight differences in existing programs where resource
costs and outcomes are known. For example, a CBA was undertaken to compare recidivism of inmates from a traditional prison
environment and a boot camp style environment. In all three
models as discussed, the boot camp generated cost savings. 126 Another programmatic example compared economic costs and benefits of individualized and multi-systemic therapy for juvenile offenders. 27 Using the full-cost model for cost-benefit analysis in a
13.7 year follow-up period, it found that the multisystem therapy
was not only cost effective but also clinically effective. However,
in both cases, by the time the analysis was completed, both programs had been in place for some time. By performing the costbenefit legwork before undertaking reform, the "benefit" of the
123. Hansson, supra note 121.
124. Christian Henrichson & Valerie Levshin, Cost Benefit Analysis of Raising the Age of
Juvenile Jurisdictionin North Carolina, Vera Institute of Justice, New York (2011), available at http://www.vera.org/download?file=3185/CBA-of-Raising-Age-Juvenile-JurisdictionNC-final.pdf.
125. The Pew Charitable Trusts, Public Safety, Public Spending: ForecastingAmerica's
PrisonPopulation 2007-2011, 19 FED. SENT'G REP. 4, 234-52 (2007).
126. Bieire, supranote 122.
127. Stephanie J. Klietz, Charles M. Borduin, & Cindy M. Schaeffer, Cost Benefit Analysis of Multisystemic Therapy with Serious and Violent Juvenile Offenders, 24 J. OF FAM.
PSYCHIATRY 5, 657-66 (2010).
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program could have been realized earlier and the costlier program
avoided altogether. This is not to say, however, that a post hoc
analysis lacks utility, as many expenses that are speculative before a program begins become clear when it has begun operation.
However, the delay in evaluation represents another, often unconsidered, cost.
Cost-benefit analysis may, and often should, be used prospectively. For instance, a cost-benefit analysis was conducted in
North Carolina to determine the economic impact of a juvenile
policy shift. This policy change involved the transfer of juveniles
aged sixteen and seventeen convicted of misdemeanors and nonviolent felonies from the criminal justice system to the juvenile
facilities. It examined this change from a government cost, victim
cost, and recidivism perspective. It found that the costs of $70.9
million were outweighed by the benefits of $123.1 million generated per year. 128 In another case involving a prospective policy shift,
Connecticut determined that they needed to reduce the incarcerated population. Probation and parole violators contributed significantly to that population. The state determined that recidivism reduction programs and extensive reentry programming
would reduce this population. It invested $13 million in the programs from the incarceration costs it anticipated saving and, within two years, the population declined. By considering the implications of the reform before enacting change, decision-makers were
able to both avoid making expenditures on a program that would
later be deemed inefficient and were able to invest the money
saved, from the outset, in a meaningful. This is the approach that
Pennsylvania should also take.
Though there are limited examples of the application of CBA to
sentencing, and certainly even fewer at the intersection of risk
and reform, there have been some attempted to quantify the savings of sentencing reform. The Washington State Institute for
Public Policy (WSIPP) sought to broaden its cost-benefit efforts in
sentencing policies. Through a contract with Pew, a cost-benefit
tool was developed. It measures net effects of criminal justice policies that impact prison populations, including numbers sentenced, length of stay, and programs that are intended to reduce
recidivism. Costs of resources versus the return on investment
such as reduced prison population, reduction of crime, or reduced

128.

Henrichson & Levshin, supra note 124.
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recidivism, are important components in evaluating the effective129
ness of sentencing policies and practices.
B.

Bringing Cost-Benefit Analysis to Pennsylvania

The reform legislation first passed in 2008, as well as the 2010
modifications, provide for, and, in fact, mandate, a sweeping
change to the way that sentencing and parole are considered in
Pennsylvania. The utilization of cost-benefit analysis in this process affords the opportunity for a reliable mechanism for comparing the relative return on investment of competing programs and
policy options to be made available in a wider range of decisions
than ever before. Considering the significant policy shift represented by incorporating risk into the sentencing guidelines, the
use of cost-benefit analysis is central to communicating the impact
of these proposals and choices.
In the immediate, two tasks must be accomplished that require
a reliance on CBA methodologies. First, a cost analysis will play a
key role in the development of a reliable, Pennsylvania-specific
metric for each statutorily-defined sentencing option available to
the court. This must be completed for each classification of crime
in order to, for the first time, gather a complete picture of the fiscal and recidivism-related impact of current sentencing policies
and practices. Secondly, and once the potential options for reform
have been fully developed, cost-benefit analyses are necessary to
measure and communicate the impact of proposed changes to the
guidelines that incorporate consideration of risk at sentencing.
An effective cost-benefit analysis, in most scenarios, considers
numerous measures, including the calculation of fixed and likely
costs as well as potential savings. However, in a criminal justice
context, the scope must be expanded to include probabilities of
conviction, sentence distributions by crime type, and estimates of
effect based on the prior evaluation of specific programs. When
considering a jurisdiction-specific tool, as is being done in Pennsylvania, additional complications, including the refinement of
crime type categories, determination of attrition rates, calculation
of Pennsylvania-specific cost estimates, particularly as related to
taxpayer and victim costs, and measures of program-specific out-

129. Washington State Institute for Public Policy, WSIPPS's Benefit-Cost Tool for States:
ExaminingPolicy Options in Sentencing and Corrections(2010).
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come for alternative sentences and programs, become necessary to
achieve reliable cost-benefit data.
Currently, the data necessary to take even these preliminary
steps are not available. This represents the most fundamental
challenge to the commencement of the reform process. In order to
most effectively use the WSIPP CBA tool in Pennsylvania, or even
another analog, the development of more granular and Pennsylvania-specific information on costs and impacts is required. Specific tasks associated with this effort include:
(1) refinement of crime type categories, in order to provide
consistent mapping and aggregation of offenses to crime type
categories and to the three offense groups (i.e., non-violent,
violent, and sex offenses);
(2) determination of crime and attrition rates (arrest to conviction), sentence distribution and time-served by crime type
category;
(3) calculation of Pennsylvania-specific cost estimates by
crime type category and statutorily-defined sentencing alternatives and programs 130 including associated taxpayer and
victim costs; and
(4) determination of recidivism rates by crime type category of
the statutorily-defined sentencing alternatives and programs.
Upon the development of this information, the CBA tool will be
used for its primarily designated task: to determine and compare
the impact of the current sentencing guidelines with those proposed that include consideration of risk. With these calculations
in hand, the Commission will be able to more effectively communicate the policy choices to the public and the General Assembly as
part of the adoption process. The establishment of a process and
protocol for cost-benefit analysis will add value to the Commission's work beyond the evaluation of these reforms. By establishing such procedures, the Commission will have a reliable tool for
assessments of other guidelines and policies, such as those related

130. The alternative programs include state prison, Recidivism Risk Reduction Incentive
(RRRI), State Intermediate Punishment (SIP), Boot Camp, county jail, County Intermediate Punishment (CIP), probation, economic sanctions, and Guilty without Further Penalty
(GWFP).
See
Pennsylvania
Commission
on
Sentencing,
http://pcs.la.psu.edu/publications/annual-reports (2009).
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to re-sentencing and parole, in order to continue to promote best
practices.
XI. BRINGING IT ALL TOGETHER: FOUR KEY QUESTIONS FOR

PENNSYLVANIA
The assessment of risk-both at sentencing and at parole-and
the cost of doing so will define the implementation of correctional
reforms in Pennsylvania. By considering public safety and correctional capacity, decision-makers will find themselves faced with a
number of questions with regard to both the implementation and
potential of these new actuarial tools. At this preliminary stage,
four broad questions are coming into focus. It is far too early in
the process to know what the answers to these questions should or
will be. However, starting to explore these questions now will
help frame the debate.
1. How should a risk assessment be used and on which type
of risk should it focus?
Just invoking the words "risk assessment" is an insufficient
guide at either the policy or pragmatic level. More serious offenses are, understandably and appropriately, treated differently by
the courts than less serious offenses. Perhaps society cannot afford a full risk assessment in every case just, as we do not require
a full presentence investigation report in every case, no matter
how minor. Perhaps society should be less concerned about the
risk of a defendant committing a minor property offense in the
future than the risk that this offender will commit a violent offense in the future; each prediction assesses risk, but the impact
on the community is markedly different. At a policy level, the
Commission needs to determine both how to measure risk and on
which type of risk to focus.
Actuarial tools themselves impose financial costs. The creation
of each assessment may require the collection or aggregation of
data that is stored in different locations or held by various agencies. Full, individualized risk assessments, therefore, may not be
appropriate in every instance, and may not be practical for incorporation into the sentencing guidelines. As demonstrated in Virginia and Missouri, a more modest and automated risk screening,
which relies on information already existing or readily available,
may be an appropriate and practical first step. Such a risk screening could provide useful information to the court, particularly in
identifying low risk and less serious cases that may be appropriate
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for diversion, as well as determining the duration and structure of
confinement sentences for serious and high risk offenders. A risk
screening may also identify those cases where more information,
such as a comprehensive risk and needs assessment, a presentence investigation report, or referral for a clinical assessment
and evaluation, is required due to uncertainty about the defendant's criminal proclivities. How should the Commission approach
this task of measuring risk?
Related to the question of how to assess risk is the challenge of
which type of risk to evaluate. Although this has this been the
standard practice in creating presentence reports for many years,
an assessment of a defendant's risk is more than a simple catalog
of their past criminal history or a collection of demographic variables. Such an approach offers little prospective information about
the individual. From an operational perspective, we must first
answer a preliminary, but essential, question: "risk of what?"
This not an academic decision, though it should be guided by past
research and best practices; this falls squarely into the policy arena.
We must start with the unfortunate reality that no model is perfect, and that all errors in the model will have real costs and consequences. An example from the world of probation may be instructive. In Philadelphia, when constructing the probation risktool, Probation Department administrators had to consider significant and thorny issues of policy, including: how much worse is it
to under-supervise a high-risk probationer, knowing they could
commit a serious offense, than it is to increase, by virtue of an in13
accurate assessment, the supervision of a lower risk offender? '
Regardless of the parameters of the decision, there are benefits
and pitfalls all around; actuarial models can be built to accommodate these demands. Defining re-offending, in a manner that is
practicable, requires a consideration of both severity and the
prevalence of the potential re-offending.
Considering offending
from a binary perspective, which requires treating all offenses of
any type equally, will skew the manner in which the tool will be
utilized. Considering minor offenses as a complete failure will
result in many low-level offenders who are more likely to offend,
but commit less serious acts, being returned to prison. From a
public safety perspective, this does little to reduce threats on the
street and is not an efficacious use of resources.
131.

Jerry Lee Center of Criminology, Internal Report (2010).
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In defining the outcome, the difference between frequency and
prevalence must also be considered. If one intends to limit the
overall number of crimes being committed, it is logical to focus on
those offenses that are being committed at higher rates. These
acts, for example, jaywalking, pose little danger to society as a
whole. Their elimination would, however, return a steep drop in
overall rates of crime. Murder and other serious offenses are less
likely to occur, but when they do, there is a large and obvious
harm being committed. They are infrequent but represent the
type of harm that many would want the criminal justice system to
prevent. Any assessment of risk must be sensitive enough to differentiate the two types of offenses, as well as flexible enough to
accommodate differential assessments of societal costs across offense types.
The questions of how to assess risk and on which type of risk to
focus on are fundamental to the creation of a viable risk assessment mechanism.
2. What conduct should be considered relevant when assessing future risk?
The current sentencing guidelines consider only the conduct for
which the defendant is being sentenced and the sum of his prior
crimes, captured in the offense gravity score (OGS), prior record
score (PRS) and several enhancements, when determining the recommended minimum sentence range. Judges may consider the
presence of aggravating or mitigating factors, and adjust the sentence accordingly; few additional factors are taken into account
formally. The goal of a risk-integrated sentencing structure is to
allow retributive goals to be met in a system that sets the punishment for each individual case in manner that reflects both the
need to sanction and the limitations of the sanctioning system.
That is to say, the integration of risk does not require the abandonment of traditional philosophies, but rather requires that they
be bounded by rationality.
Despite the integration of risk assessments into the decisionmaking process, actuarial data will not undermine the justifications for punishment or remove the vital human elements of wisdom or moral judgment. Retributive ideals will still be used to set
the minimum, preserving the 'just deserts' aspect of retribution,
while respecting the ceiling that, as it is now, the legislature establishes. Risk, from a utilitarian perspective, will be employed in
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a manner that allows sentences to be developed with an individualized sense of proportionality.
In addition to focusing assessments on the salient factors, actuarial tools allow for the clear designation of what factors can, and
should, be considered in the risk-assessment or in sentencing generally. A statistical model calculates risk assessment using only
the data that are provided; prohibited factors, such as race, by design, cannot be included. This type of a model-based approach
may be effective at minimizing, or eliminating the impact of inappropriate considerations. Pennsylvania, in developing risk tools,
can learn from the examples of actuarial tools already established.
In Virginia, for example, race-based variables were removed from
the model, regardless of the any predicted validity that they were
theorized to have. 132 The final predictive instrument is able to
assess risk without contamination by intentional or individualized
bias or other, irrelevant factors.
Sentencing decisions are often the result of the judicial consideration of static risk factors in the form of the "the demographic or
historical factors (past behaviors) that affect the trajectory of an
individual."'133 These characteristics, including the nature of the
instant offense, will remain unchanged throughout the individual's life. However, sentencing operates within established legal
constraints. These include the limitations on punishment, as determined by the facts proven beyond a reasonable doubt, as well
as by other factors determined under a lower burden of proof, that
cannot be used to expand the boundaries of the punishment ascribed to the conviction offense. Therefore, the offense of conviction, not the offenses charged but not proven, must be used to define these legal boundaries. While Pennsylvania's sentencing
guidelines have also used offense of conviction as the basis for sentencing recommendations, other jurisdictions, including the United States Sentencing Commission, have used 'relevant conduct' as
a means of providing recommendations that are arguably more
representative of the actual offenses committed.
Paroling authorities must also consider a different set of variables: the dynamic risk factors. These factors may change over
time and reflect the impact of treatment programs, the offender's
attitudinal shifts, institutional behavior, and their criminogenic
needs. Parole decision-making, at least in Pennsylvania, starts
132.
133.

Bergstrom & Kern, supranote 34.
Taxman, supra note 96.
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with the minimum and maximum terms of the sentence set by the
Court, and the legislative proposition that there is no right to parole. As such, risk, rather than retribution, is the primary focus of
the parole decision, and relevant conduct, rather than conviction
offense, is of greater import. In cases where the conviction offense
pales in comparison to the charged offense, as with certain negotiated pleas, the sentencing and parole decisions are operating from
very different starting points.
Balancing these differing approaches comprises the "art" and
the "science" 134 of sentencing and parole decision-making and remains essential to determining the outcomes of sentencing decisions. The synchronized development of sentencing and parole
guidelines will allow for the coordination of both hearings to ensure that the conduct considered is balanced appropriately. Using
risk to redistribute the manner in which sanctions are calculated-and allowing them to balance-provides the opportunity to
make the overall sentencing schemes complimentary. However,
central to this process may be the need for a more coordinated,
systemic consideration of the offense, whether through greater
scrutiny of relevant conduct, or more reserved and focused use of
the same at parole. Failing to do so can channel parole release
decisions into a form of resentencing.
The question, of course, remains focused on striking the appropriate balance and a consideration of at what stage should which
considerations dominate and why?
3. Given the range of sentencing options available, should the
Commission consider guidelines for both minimum and maximum sentences?
Pennsylvania's sentencing guidelines do not speak to the maximum term part of the sentence; is this appropriate in an era of
greater front and back-end coordination?
The sentencing guidelines in Pennsylvania were first created at
a time when parole release most often occurred at the expiration
of the minimum sentence imposed by the judge. Anecdotally, it
appears that institutional behavior was often used as a proxy for
risk of re-offending and there was a strong functional, though not
legal, presumption of release. As the average sentence length, as
well as the average time served, has increased, the population of

134.

Bergstrom & Mistick, supra note 39.
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the prison system has increased exponentially. 135 This growth,
coupled with increased focus on parolee release due to several
high-profile crimes committed by parolees, and a subsequent parole-release moratorium has served only to exacerbate retributive
limit concerns about disparities in the maximum term part of the
sentence-the part about which there is, at present, no guidance.
Given this reality, should the Commission provide guidance for
the maximum term as well as the minimum term?
Creating both front and back end release guidelines that are
complimentary also allows actuarial assessments that are not
fixed over time. The standardized consideration of dynamic risk
factors at parole will ensure that each instance of assessment will
be independent and reflective of the relative risk at that time and
prevent the front and back-end risk assessments from becoming
duplicative or redundant. Should the current sentencing guidelines, built to provide a starting point for imposition of a minimum
sentence, remain the model for cases where paroling decisions and
time-served are becoming more closely associated with the maximum sentence? Perhaps the minimum terms, and opportunities
for diversion, are the focus of guidelines for non-violent offenders,
while the maximum term, with opportunities for more comprehensive programming by the Department of Corrections and more
careful review by the Board of Probation and Parole, should be
considered the new model for sentencing guidelines for high risk
violent offenders?
4. Should the sentencing and parole guidelines reflect the differences in place of confinement and paroling authority? If so,
how?
The changes to place of confinement rules that will take effect in
November 2011 will likely change the characteristics of county jail
and state prison inmate populations. Both types of facilities will
have a higher percentage of less serious offenders relative to their
previous baseline. Additionally, integrating risk assessments into
the sentencing guidelines may also fundamentally change the
characteristics of the group of offenders that would be targeted for
incarceration in the first place. Further complicating this issue is
the fact that Pennsylvania has sixty-three county correctional facilities, and rehabilitative programming in these facilities may
vary greatly in terms of quality and efficacy. Creating a uniform
135.

Pennsylvania Department of Corrections, Costs & Population (2011).
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set of guidelines to address this variation in a meaningful way will
be difficult to accomplish.
The difference between the composition and roles of county jails
versus state prisons also presents a complication that may need to
be reflected in the sentencing guidelines. Decision-makers must
also consider if, instead of viewing confinement as a single sentencing alternative, it could be considered as a series of decision
points. This staged process would allow for a greater distinction,
either through sentencing levels or recommended ranges, to be
made between sentencing recommendations, including judicial
specification regarding the use of county versus state sentences.
The Commission must also consider how, if at all, it should tailor the guidelines for discretionary parole release for individuals
facing sentencing and parole, two increasingly dissimilar populations. The PBPP, while itself a large institution, is a single entity
making parole release decisions for all state inmates, while hundreds of independently elected judges, spread all across the Commonwealth, make the parole release decisions for county inmates.
While the PBPP functions may be more centralized, the Board
members are far removed from the sentencing process and decision. Judges exercising paroling authority, on the other hand, are
acting directly on cases they previously sentenced. Their experiences with, and understanding of, particular cases may vary significantly. It is essential that assessments made at the policy level consider how, if at all, state-wide parole guidelines should apply
to these dispersed decision-makers faced with increasingly different populations, programs, resources and approaches to both retribution and rehabilitation. At first blush, it may seem logical to
have two different guidelines-one for state and one for county
parole release decisions. However, how should the underlying circumstances be reflected in the different guidelines? Additionally,
it is unknown if a single set of guidelines could be meaningfully
crafted to account for the divergent county level experiences.
XII. CONCLUSION
The integration of risk assessments and cost-benefit analyses
into sentencing and parole does not mean abandoning the drive for
equality and fairness. In fact, these tools are designed to assist in
the transparent-and thus accountable-decision-making by both
the Commission at the policy level and judges and the Board at
the individual level. The Commission will be able to articulate its
answers to the challenging questions set forth above and allow
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judges and the Board to consider that advice. As noted, this does
not remove the human elements of wisdom and moral judgment.
Like the current, ad hoc use of gut-level, clinical risk assessment
by sentencing judges, actuarial risk assessments will be but one
factor within a sentencing and parole system where the judge, parole board members, and legislators maintain control.
The introduction and systematic use of risk assessment and
cost-benefit analysis in Pennsylvania will not solve all of the problems facing the criminal and correctional systems, but it will be a
large, evidence-based step in the right direction.

