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1.

Introduction:

Human rights, however, conceived, are ultimately a function
of the nature of the dominant socio-economic system whether it
is slave owning, feudal, capitalist or socialist. They cannot
therefore be divorced from the social context in which they
operate or the social forces or classes which function or
dominate a given polity. History amply informs us that the
nature and scope of human rights protected have differed and
been further developed as we move from one stage to the other.
Thus the right to own slaves which previouly guaranteed the
right of the slave owner to the detriment of the slave has since
been outlawed.
Human rights evolution and development, in the entities that
now form Nigeria through colonization, are better appreciated if
they are examined from a historical perspective, from the
pre-colonial through the colonial to post-colonial periods. while
an attempt will be made to give an overview of human rights
during the pre-colonial and colonial periods, the paper will lay
more emphasis on post-independence human rights and in par
ticular the impact of military rule that has tended to undermine
the evolution of a democratic culture that is the foundation of ef
fective enjoyment of human rights.

2.

Meaning

of Human

Rights and Methodology:

misunderstood, we consider it ap
preliminary issue, to indicate our conception of
propriate,
human rights and the methodology we intend to adopt. This, in
our view, minimizes the danger of semantic circumlocution and
distortions that may arise if our premises are not clearly ar
That

we

may not be

as a

ticulated.

Accordingly we

intend to start this part of the paper

by stating
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our

preference from the various philosophies of
methodology.

human

rights

and the relevant

2.1.

Meaning

of:

into the concept of human rights is bound to
generate controversy as to its exact meaning, its material scope
and its relevance to social organization and social change. To

Any inquiry

some, it simply implies a set of rights guaranteed under a given
legal system which is activated either when there is a threat to or
actual infringement of a right; even when, underlying this 'objec
tivity', is some inarticulate ideology.' This approach which is
positivistic or technistic is supposedly not concerned with meta
legal factors such as economic, political, social, cultural and
religious factors that shape the content of human rights and
give them their substance. To the naturalist or idealist human
rights signify, for the most part, the 'right' that should attach to
the individual. He might erroneously distinguish between rights
of man which attach to the man qua man and rights of citizen

which he possesses as a citizen.s,
Yet to another school (the socialist) law and human rights can
not be conceived outside the frame-work of a given society. Not

only is it accepted that human rights

those protected by law,
but it is also taken as given that the essence and the character of
law and human rights protected there-under are ultimately deter
mined by the prevailing mode of production: whether it is slave
owning, feudal, capitalist or socialist.t Thus under slave society,
the slave
serf

was

are

the property of his master, under feudalism the

exploited for the benefit of his lord, under capitalism we
pretentiously talk about equal rights of the employer and
workers. It is also the dominant mode of production that deter
mines whether emphasis should be placed on civil and
political rights on the one hand or socio-economic rights on
the other and whether pre-eminence should be given to private
property or social property and whether in the realm of relations
was

with the world system, which may have serious impact on na
rights' regime an approach accommodative or an
tagonistic to imperialism should be adopted.
Since human rights are associated with the concept of justice,

tional human

justice must mean different
of
socio-economic
formations. The
phases

it becomes evident that

ferent

things in dif
meaning of
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justice is invariably determined by those who control the
political economy on criteria which accord with their objective
interests. And since human rights and justice are dispensed
within the context of society-state, we assume that those who
control the apparatus of state
legislative, executive and
judiciary will make and enforce laws and protect interests
primarily promotional of their class position. We are saying in ef
fect that in a class society, such as Nigeria has been since before
colonial imposition: (some have tried spuriously to deny the ex
istence of classes in Nigeria) that the state is not neutral, that it is
not over and above classes, and that it does not necessarily seek
to moderate conflicts or eliminate inequalities and contradictions
-

-

between classes and that in

so

far

as

it continues to

use

the in

struments of coercion and

manipulation available to it to impose
basic inequalities which are a negation of what people consider
as their human rights there is likely to continue to persist denial
of human rights, injustice, tension and instability.
It is with these considerations in mind that I shall examine in
time and space Nigeria's human rights performance, separate
rhetoric from concrete achievement, and proffer options as to

rights which touch essentially on how society
should be governed, who governs, with what powers and
restraints, in whose interest, the relation between the governor
and the governed could playa more dynamic role in ensuring
overall material and spiritual development of the majority of the
population, thus laying the foundation for a more rational stable
how human

-

-

human social order.
3.

Human

Rights

In

Nigeria

3.1. General: In this section

we

in Historical

Perspective:

shall deal with the

development

Nigeria, from before col
onial period through the colonial period. This is not intended to
be a mere academic exercise. It is intended to examine how
these entities evolved and how they came to be what they are.
The purpose is of course to ascertain the degree of human rights
consciousness and protection and, whether the nostalgia often
expressed with respect to our 'traditional' democratic practice
are justifiable+ and could provide a useful point of reference.
Except for entities with Islamic tradition, the rest of the en
tities that now form Nigeria depended mostly on oral tradition
of structures of entities that

now

form
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until at least the colonial period. This in itself creates a problem
of an accurate assessment of human rights performance in
those entities that relied essentially on oral tradition. A lot of

historical, anthropological and sociological works

now

exist to

inform us of precolonial societies.
Legal research in the field of human rights during the same
period has been scanty and one would have to depend on scan
ty materials available in the field, deduce from the non-legal
materials that

depict the level of socio-economic formation and

consequently the level of evolution of the various legal systems
and derive the degree and actual content of human rights by
at and analysing colonial legislations and practices that
either confirmed or abrogated practices that existed before and
during colonial domination of the entities that now form

looking

Nigeria.5
Pre-Colonial: It suffices, to examine the social structure
32.
of three major 'nationalities' the Hausa/Fulani, Igbo and
Yoruba," The Emirates were ruled by hereditary rulers (Emirs);
the socio-economic system was both slave owning and feudal
even when the feudal structure was not of the classical pattern
depending primarily on allegiance, tributes and taxes paid to the
Emirs. Koranic laws applied, reflected the feudal nature of the
society and pretensions as to its egalitarian character can be
amply refuted. That society could not be said to be democratic
or concerned with human rights except in the context of
feudalism or the slave system, which meant that for the majority
there could not have been much in the way of human rights pro
tection. In effect there already emerged during the pre-colonial
days class differentiation and antagonistic relations in
Hausa/Fulani societies.
The Yoruba system like the Hausa/Fulani system was based
on hereditary rulership and was hierachical since succession to
the throne of the Alafin was limited to a number of royal
families. The socio-economic system was, like that of the North,
feudal depending mostly on relationship of allegiance, taxesand
dues. The laws were made and enforced by this ruling class
essentially for their benefit. Even if the Alafin and other surbor
dinate rulers were subject to control, it was controlled by the
same ruling class which did not say much for the interest of the
ruled.
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a somewhat romantic picture has been
societies
were said to be. Republican (not having
painted. Igbo
atomized
and more egalitarian. Perhaps
hereditary rulershlp)
because of ecological and other factors the Igbo remained
longer at the stage of primitive communalism than the two other
groups. At this stage, because 'of the low development of oro
ductive forces, the basic economic law was that at" subsistence
and since there was not enough to allow for private appropria
tion there was no class alltagon�sm (the so called primitive communalism or Afrioan socialism). Since we maintain that the state
and law emerged with the existence of private- property it would
be technlcetlv inaccurate to talk about human rights in the strict
legal sense during this period. This position changed, however,
before colonial imposition as family heads and clan heads who
exploited the 'labour of the family and the clan to which they
were entitled became richer, took titles and assumed leadership
roles leading to class differentiation.
Thus among the three major nationalities, there already
emerged a leadership which was in a position to appropriate
more than the rest. It was these leaders who traded with Euro
peans before the slave trade. It was they who were slave
traders. It was they who subsequently became agents of col
onial predators under the so called dual mandate. In Igbo land
where 'traditional' rulers did not exist or had a precarious exis
tencethe colonialists 'invented' them.

With the

Igbo,

3.3.
Colonial Period:
We have tried to demonstrate that one should take with cau
tion the nostalgia about the democratic character of our tradi
tional institutions, how participation was assured and excesses
of the governors checked while ignoring the structural limita
tions imposed by the nature of the socio-economic and political
systems and the vetv limited and negligible role played by the
majority in govemance not to talk about their inability to satisfy
their material and spiritual needs in the context of scarcity and

inequality
By the time the British commenced the colonisation of Nigeria
by the annexation of Lagos in 1861, the entities that now form
Nigeria had been, through a gradual but 'violent' process in con
tact with Europeans through unequal trade and slave trade and
.

,
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finallv conquest,

all of which led to the

incorporation of Nigeria

into the world caoitalist system as a junior partner, introducing
yet another dimension to the evolution of human rights concept
and

protection.
imperatives of colonialism were predominantly
economic. The Europeans were no longer interested in dealing
The

with the middlemen (rulers). It became necessary because of the
demands and consequences of the industrial revolution and tne
nascent capitalism to take direct control. From then on the

capacity of the rulers

to make laws tor their own

into the hands of tne colonialist who not

only

people passed

beg-an to establish

rudimentary dependent capitalist structure but imposed for
legitimation a corresponding legal superstructure that in
creasingly emphasized private property and respresentative
government even when the elite were belatedly incorporated in
to the machinery of government. The foundation was already
laid for the contradictory pre-eminence given to private property
side by side with civil and political rights, even when the basic
material and political inequality between the colonialists and

a

their

locals ensured that there was discrimination in the manner in
which the laws were applied.
and dominant influence of
Thenceforth, the pervasive
Judaeo-Graeco jurisprudence gained ground. Even when native
law and custom as well as Islamic law could generally be enforc
ed, it could not be observed or enforced if it was repugnant to
natural justice, equity and good conscience, or incompatible,
either in form or by necessary implication, with any ordinance or
any rule, requlation, order, proclamation or bye-law made under
any Ordinance for the time being in force in the Territory. But the
standards of natural justice, equity and good conscience and the
laws, orders etc. by which they were to be judged were of col
onial origin. It was under this provision that the Osu system, the
killing of twins, and human sacrifice were abolished.'
Despite these apparent gains and the nostalgia expressed in
some quarters that even the colonial constitutions contained pro
visions on human rights, it was clear that alien rule was a nega
tion of fundamental human rights of self-determination and that
the colonial system which inspite of declarations to the contrary
was racist and authoritarlanf It encouraged ethnic and class dif
ferentiation, and even if it could be construed as a higher level of
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than the feudal-slave systems with which it co
it
was
existed,
essentially inegalitarian and antithetical to human
The
colonial
economy was primarily intended to serve
rights.
colonial interests. No serious foundations were laid for national

development

development. The basis was already laid for dependent
underdevelopment of the post colonial era, a condition inherited
and sustained by and large by the post-colonial ruling class.
Having set the stage, it remains to examine what progress if
any has been made in human rights protection since in
dependence and the prospects for further development of
human rights in Nigeria.
From

Independence:

independence, the socio-economic system was both
underdeveloped and dependent and for the years before the
civil war tended to rely a great deal on foreign private invest
At

ment. It

was a market economy of the neo-colonial type and
because
of the structures left by the colonial power and
partly
partly and primarily resulting from the inability of the post

colonial leadership to come to grips with a national liberation
strategy, it remained incapable of satisfying the basic needs of
the majority-feeding, housing, education, water, health care etc.
The ruling elite, now comprising the traditional rulers, the
political elite, the bureaucracy and the top echelons of the
military (the military taking over power in 1966), assumed con
trol of state apparatus with all its instruments of coercion; and
by appearing nationalistic, and pretending that state power was
to be exercised In the interest of national security and broad na
tional interest, proceeded to ack like the colonialists that they

replaced.
of the N.C.N.C., the Zikist movement, and
fought for independence
became increasingly marginalised as the elite-tribal parties battl
ed for control of state machinery and political power. Im
perialism found allies in the crop of politicians who had
graduated from apprenticeship under it, and businessmen who
at least before the war were not prepared to compromise the
sanctity of private foreign capital.
The

progressive wing

the radical faction of labour which had

It is in this context that

we

shall examine human

rights protec-
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Nigeria. fndoing so we intend to dramatize
our point by exarnlninq human rig""ts that have more direct bear

tion in post colonial

i'ng on
ploited

the

relationship between the ruling class and the

ex-

-.

classes.

-On the whole aU our post-tndependent constitutions have tended
to- g�arantee civil and political rights to the exclusion of socio
economic rights except the right to property and the right to
form and join trade unions. The civil and political rights include
the right to life, to the dignity of the human person, to personal
liberty, to fair hearing, to private life, to freedom of thought, con
science and religion, to freedom of expression, to freedom of
movement and to freedom from discrirninatlonf

They do not guarantee socio-economic rights, except as stated
above, such as the right to work, to health, social security,
education etc. without which civil and political rights are .of
limited utility. Their inclusion in the Fundamental Objectives and
Directive Principles of state Policy are of limited utility since be
ing non-justiciable, they offer no basis for legal action.10 At best
they provide the basis for the further development of positive
law in the field of human rights.
It is accepted in all our constitutions, 1960, 1963 and 1979 as
modified and amended by Military Decrees, as well as the 1989
Constitution that is yet to come into force that the right to life is
fundamental.11 Without life it makes little sense to talk about
society or politics let alone political stability. Yet in each case
right to life is treated in a technical and negative way. One may
not lose one's life
court of law.

except in accordance with

a

decision of

life may, however, be taken in self defence

a
or

defence of property even if the force used is to be determined
by law. Whose law? It never occurred to the ruling class that,
without food and water one may not only suffer mental and
may indeed perish. It is of no conse
that
access
to clean water, healthcare, housing
without
quence
and education that life may be meaningless. In the dictionary of
the ruling class, these rights are separate and it is apparently suf

physical disability but

ficient
not

once

they guarantee the legal right

provide the

means to

to life even if

they do

sustain it.

Concessions made in this regard in the 1979 and 1989 constitu
tions in the Fundamental Objectives and Directive Principles of
State Policy as already indicated are mere guidelines, not
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justiciable and therefore not rights; their implementation depen
ding on available resources and the discretion of the current ruling ciassP2
I

Even this bourgeois pretension is, as in the 1963 and 1979 con
stitutions as amended, negated by the foundations of the socio
economic system. All emphasized the pre-eminence of private
property, the mixed economy policy embodied in the 1979 and
1989 constitutions being simply a euphemism for capitalism, of
the primitive accumulation type. Even after the experiences of
the civil war there emerged the spirit of buorgeois nationalism,
and the state intervened actively in the economy. It did so
primarily to promote and protect private property, in which
those who controlled the state machinery, had a vested interest,
and not to undermine it. It is estimated that since the seventies
fewer and fewer Nigerians control more and more of the na
tional wealth while more and more Nigerians are not only con
trolling less and less but are getting poorer in the absolute
sense. When the law gives pre-eminence to private property and
its protection we know whose class interest is primarily served.

Appropriation by the private sector is primarily utilized for nonsocial use, while appropriation by the Nigerian state is primarily
used to create and service this class. In the absence of social
welfare is it any wonder that most Nigerians (over 60% are il
literate) have

health care, no water, housing etc and
whose rights the government claims to
protect. Increasingly the ruling class has demanded and seems
to have succeeded in persuading the governments to privatise
public enterprises because they are a drain on public resources;
and this based on the unproven claim that the private sector is
more efficient. Yet their efficiency has not extended to the
development of national productive forces which have remained
primitive and overwhelmingly dependent, and even if it-is gloss
ed over that because of the community public sector, the former

these

are

no access to

the

masses

has unduly profited from a wide range of malpractices and
abuses manifested in the management of the latter and it is
doubtful whether it could have survived without its patronage.
This in our view is a basic negation of the human rights of the
peasants and workers who produce most of the wealth and
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whose mandate is not sought even when it is clear that their ob
jective interest is threatened. It negates the principles of social
justice and the sovereignty of the people posited in the Funda
mental Objectives and Directive Principles of State Policy to
..

which this government has reaffirmed its commitment.
What about a basic right needed to sustain life and procure
which is anathema for a
basic needs
the right to work
on
thrives
that
capitalist economy
maintaining a reasonable
level of unemployment, even when in the developed countries
-

-

social security is provided? How can retrenchment and
contraction of economic activity fuelled by the desire of govern
ment to play goalkeeper for the private sector be reconciled with
the apparent concern for human rights?
some

rejoice that the constitutions have all guaranteed the
right to vote and be voted for and therefore the right to par
ticipate directly or indirectly in one's government.13 Yet we
know from past and even current experiences, despite the
government's aversion to it, that politics remains a domain
reserved for the ruling class which uses the ethnic base and is
increasingly relying on religion for rallying support. Votes, of
fices, and positions are bought and sold. The majority is kept ig
norant being kept out of the mainstream of educational facilities
We may

and the 'irrationalization' of the educational system in order to
expenditure or achieve some other primordial objectives;
and unless the 8abanginda regime's effort to promote self
reliant education works, it is likely to perpetuate rather than
redress the situation. Those who are elected to represent, end
up representing interests opposed to the interests of the majori
ty. And we may find to our chagrin that our faith in the 'new
politicians' is misplaced. What is needed is to ensure that
representation is based on class and that workers and peasants
who are in the majority should have a proportionate representa
tion in any new dispensation and that tiers of governments
should transcend the centre, state and local government to
village or town 'qovemments'. What is needed is participation at
the grassroots and not perverted elite representation, which has
been the res.ult of periodic elections that are erroneously regard
ed as a hall-mark of democracy.
save

Once

we

impact of the socio
prevailing ideology on human rights

realize the ultimate determinant

economic system and the
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literally question the assertions that our constitutions
sought to protect and promote human rights for all. For ex
ample the press is supposed to be- the Fourth Estate, yet it is part
and parcel of our national problem being mostly owned and
manipulated by the bourgeois public and private sectors. Occa
sionally they may appear to be concerned with the condition of

we

can

have

the urban poor and rural peasantry, but this is not consistent and
is only pushed to the extent that is dictated by the need for the

survival ofthe

svstern.l+

What about the
last

hope

judiciary? We

ot the 'Common man'

are

told that the judiciary is the
used in some quarters to

a term

any person not in

public employment! Yet we know the
judiciary is obliged to apply the laws passed by the ruling class
through their law-making organs and which as we have indicated
serve primarily their interests. We also know that the professed
equality of all before the law is a facade and the judiciary is not
common to most. It serves the interests of the ruling class, it ap
pears to protect civil and political rights even when it is clear that
they lack substance without being anchored on socio-economic
rights. Under the circumstance, the independence and impar
tiality of the judiciary which are intended to ensure justice, do
nothing of the sort. They apply bourgeois law which as we have
demonstrated is far from being just at least from the point of view
of the majority. What about allegations of corruption which have
tainted the image of the judiciary as impartial?
What about the facade that the separation of powers between
the three arms of government the legislature, the judiciary, and
the executive prevents or at least minimizes the possibility of
arbitrary exercise of power? With respect to intra-ruling class
conflict this may be so; but with respect to the majority the rul
ed the whole legal system is mostly arbitrary and so is its im
plementation.
What is the position of the military with respect to human
rights? The military just like their civilian counterparts emphasize
civil and political rights to the detriment of socio-economic
rights. They both, give pre-eminence to private property. The
military however, by their recurrent interventions have retarded
the development of a democratic culture that should provide the
environment for the promotion of human rights and peoples'
empowerment. They have invariably declared their commitment
mean

-

-

-

-

-
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rights but they have equallv, by '-pa,ssing retro�ctive
legislations and ousting tl1e jurisdlctlon of the courts etc., tended
to negate the supremacy of the rule of' taw and human rights
,guaranteed in the civil-ian constitutions.15
In the.end what is important. is which' social groups are willing
and are in a position to transform the system so as to ensure rna
ior-i1Y perticip.ati.on and control of the �poliW ·as well as the.
satisfaction of basic needs of the .majority. Is such a change
possible in the objective interest of the ruling class? trr effect, it

to human

-

is the substance of the programme, rather than the form it takes
that is at Issue.
5.

SUMMARY AND RECOMMENDATIONS:

a.

Rights have to be seen beyond thei'r technist or
technojuristic characterisation. They permeate the very
essence of socierv and cover human aspirations in the civil,
politicer, cultural, social and economic fields.

b.

Emphasis on the category of rights protected is not a matter
of acident. It depends on the prevailing mode of production
the dominant ideology, the character of the state and the
nature of the ruling class. Thus in capitalist societies,
human rights and justice, despite pretensions to the contrary, might even demand moderated principle of the sur
vival of the fittest requiring the exploitation of the majority
by emphasizing the p.re-emience of the private ownership
of property. While in soclalist states, since it is believed that
private property is a I najor obstacle to the full materialization
of human aspirations, decisive action is taken to ensure the
dominance of the undivided social ownership of means of

Human

production.
c.

So far,

Nigeria has operated an underdeveloped version of
private enterprise system and the ruling class has been
unable to make any quailtative change in the social and
material living conditions of the majority which has con
tinued to worsen: a' situation further complicated by the in
capacity of the ruling class to adoptpolicies antagonistic of
imperialism and conducive.to autocentric development or
even' patriotism.
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If the Nigerian masses have to benefit from the national and
world movements in the field of human rights, they must

control what they produce they must control the state ap
paratus, decide what laws are to be made, which institu
tions are to implement them and the essential character and
function of the military in the new dispensation. In effect, a
determined but progressive negation of what exists will
conduce to peoples parliament, peoples' laws, govern
ment and courts which approximate more -to peoples'
democracy and justice rather than democracy for a few,
-

peoples' power which is a negation of elite monopoly
manipulation of power. The urgent task is how to
begin. It cannot begin without effective mobilization of the
people around an ideology that exposes the inequities and
humiliations of the present system and that places at the
centre of the national agenda a programme for a post

and
and

colonial NATIONAL LIBERATION.
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