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Introduction

In Africa

today, a distinctly cacophonous wind of political
change
blowing. An increasing number of States is showing
a tendency towards democracy. At the same time, a specter of
authoritarianism remains prominent in some places. Still more,
even in the emerging democracies, the very character of the
democratization process in places conjures convulsive internal
upheavals. The prevailing scenario raises a fundamental issue
of stability of African governments. This, in turn, raises a
that of governmental
related and dominant socio-legal issue
in
Africa.
legitimacy
Tt.e main questions canvassed in this paper may be grouped
into five, as follows: (i) What does it mean to say that a gov
ernment is legitimate'? What, in other words, does the concept
of legitimacy connote in the grammar of law and politics? (ii)
How, from the legal, political, practical and economic per
spectives, does a government acquire legitimacy? What, if
any, is the relationship between coercion and governmental
is it possible to have an axiomatically legitimate
authority
governmental authority flowing from the sheer exercise of
coercive power,? In other words, does legitimate governmental
authority flow exclusively from the exercise of democratic
franchise or the presumed
consent of the governed as
articulated in the American Declaration of Independence in
1776? (iii) When is a government said to have lost legitimacy?
What factors bring about the loss'? What are the usual socio
legal indications of such loss? (iv) What inevitable results
flow from the loss of governmental legitimacy. (v) Finally,
what safeguards against initial lack and subsequent loss, of
legitimacy can be prescribed for Africa.
is
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"government" itself etymologically
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derives from the Latin word

gubernaculum, which means the
ship of the State is guided on its course
1
by the
gubernator' or helmsman. A modern and more
relevant definition of the term is given in the judgment of the
Supreme Court of Nigeria in Director of Public Prosecution v
2
Chike Obi.
There, government is defined to mean "the body
of persons charged with the duty of directing or administer
ing the affairs of a State; or the principal officers of a
State". The individuals constituting this body of persons may
change, but the body remains the center of gravity as the
body administering the State. The existence of a government
is a necessary condition for statehood. Indeed, it has long
been established that no State can today exist or be recog
3
nized as a subject of international law without a government.
The claim of any government to the right to control, manage
and direct the ship of state is necessarily rooted in its claim
to legitimacy. The government must be, or assumed to be, or
even assume itself to be, a legitimate government. But what
does governmental legitimacy truly mean? The answer, it
seems, lies in the fact that theoretically the concept of
legitimacy operates at the level of the "ought" and not the
"is". When we say that a ,thing is legitimate, what we really
mean is that it accords with our pre-determined concept of
what ought to be. In other words, that it accords with an
accepted standard.
helm from where the

.

shall see, what "is" may differ very much from
"ought" to be. A priest may in fact tell a lie. If he so

But,
what

as we

does, he "is" a liar, but that does not mean that he "ought"
a liar. Similarly, a government which had started with
a lawful origin may at a given time in fact not be legitimate.

to be

No confusion should stem from the merger on occasions of the
"is" and the "ought". A priest who tells the truth "is" a

truthful

person. A priest axiomatically "ought" to be a
truthful person. Thus, we see that legitimacy is an axiomatic
concept. It is value impregnated and necessarily has to be

SO.4
Having attempted to explain the theoretic basis of the
concept of legitimacy, it can now be postulated that a govern
ment is legitimate if it is so circumstanced from the factors of
its legal origin and its in-office perlormance that it can claim
and enjoy uncoerced authority and receive habitual obedience
47
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a· government is
legitimate in this sense, its temporary exile, while an aggres80r state is in military occupation, does not result in the
disappearance of its legitimacy. Thus, for example, during
the Second World War (1939-1945) the legitimate government
of Norway operated from exile durtng Nazi occupation and

and respect from the national population. If

continued to issue decrees, took part in international confer
5
ences and signed agreements on behalf of Norway.
So, too,
did the legitimate government of Kuwait operate during the

Iraqi occupation (from August 2, 1990).
3.

Acquisition

and

Retention

of

Legitima

cy.

One of the most difficult socio-Iegal problems of our age is
the question of acquisition of legitimate governmental authori
ty � Some of the issues which arise in a discussion of the
subject have already been identified at the introductory part
of this paper. To begin with, it should be noted that the issue
of aCquisition of legitimate 'governmental authority needs to be

distinguished from that of acquisition of governmental power
Power is the ability to produce a result; to alter an existing
condition for better or for worse. Power is an "I-can" concept
6
and mayor may not be legitimate.
When, then, if at all, does mere political control or power
translate into legitimate governmental authority? Much
controversy over this issue has been occasioned by the
•

writings of the great German-Jew, Hans KeIsen. KeIsen was
strongly of the view that legitimate governmental authority
could be acquired through the instrumentality of coercive
revolution. According to him, upon the success of revolution
or political coup d'etat, which is accompanied with an effec
tive control of the machinery of government, legit:lmacy
automatically ensures to the revolutionaries. He describes a
revolution as the overthrow of a pre-existing legal order
which totally sweeps away the legal norms of the immediate
7
past governmental edifice
Criticisms of KeIsen for this undiscrlm:inating endorsement
of violent Political revolutions have been numerous, persis
tent and, it seems, well-merited.8 In the first place, such a
••
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view promotes adventurism. Secondly, it provides an excuse
for unconstitutional overthrow of even the most IKlPular

governments. Thirdly, it has been repeatedly demabstrated
that brute force alone (that is, one devoid of just::i:ftcation or
other extenuating circumstances and not followed ty acts of
popular welfare and justice) cannot 'confer or guarantee
governmental legitimacy A recent case in point is'the effort
.

to return Haitian President, Jean-Bertrand AristicJe to power
Now, it seems to be generally agreed that, despite its

•.

obviously numerous shortcomings in terms of qualitative
appltcatton ," democracy is the basic norm of political relations
in contemporary human society. Indeed in some African
countries the practice of democracy is made a constitutional
provision.10 Thus, the norm of democracy shoul.d of necessi
ty impregnate our conception of legitimacy in relation to the
exercise of poHtical or governmental authority. Empirical
evidence has shown that it so does. And so, what is the
character of this norm of democracy, this much-taunted right

governance? How shall we characterize a
particular political module as democratic? Or, is there a
democratic archetype of which reference must be madein the

to

democratic

assessment of each situation?

origins of democratic governance is often traced to the
egalitarianism and universal adult male suffrage of the ancient
Greek city-states. In moderrr tames
however, the idea of
has
far
of
Whatever notions its
ahead
democracy
developed
Greek proponents might have had. The complexity of the
The

,

modern state and the sheer
the

idea

of

of its inhabitants has made
representation impossible in

mass

direct

ortqmal
practice, and indirect representation has bea>me the accepted

norm.

According

to

Roger Saltau,

11

Delocracy is a political systel under which there is universal
suffrage, regular elections honestly conducted, a nUlber of
political parties, freedol of speech and writing, toleration of
linorities and a cOlpetent independent judiciary. '0 us delocracr
is the antithesis of dictatorship.
Sir Ivor Jennings12 has also listed what he considers the
essentials of democracy to be as follows: (a) the right to vote
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freely and secretly; (b) representation in parliament; (c) the
13
rule of law (rather than rule by law);
(d) governmental
responsibility.
A Nigerian political scientist, Chief Arthur Nwankwo, has
strongly criticized European ideas of democracy (such as that
contained in the above definition of Saltau) as being too
fanciful for Africans. According to him, such ideas bear no
14
Chief
resemblance to the realities of the African condition.
Nwankwo has probably spoken in nationalist hyperbolic
terms, but his view is helpful in drawing attention to the

generally accepted view that democracies can, and should,
differ profoundly in their local application without losing the
15
essential character of the system.
The essential point of democracy, however structurally
different its local applications may be, is that it is a system of
government adapted to secure the best possible form of
participatory governance for the national population. This is
probably why, in the politically-charged climate of the United
Nations General Assembly, democracy has been equated with
the existence of periodic election ;" and most current re
17
search on the subject also concentrates on election.
The ballot is an objective fact which provides a simple litmus
test for indirect citizen participation in governance. It is, in
other words, the best possible characterization of the
the so-called "consent of the
corporate will of the voters
governed ", This must be assumed to be so even though,
admittedly, there are two powerful arguments against the
efficacy of the ballot. The first is that there are certain
structural conditions necessary for the effective use of the
ballot which are profoundly lacking in most African countries.
These conditions include literacy, the availability of informa
tion, personal security of candidates and voters, the exercise
of free speech, rule of law, low degree (if not absence) of
electoral corruption, and adequate resources for the media's
-

use.
18

is that there
The second argument, as Barsh pointed out,
are many ways of exercising power in modern society which
may often counteract the result of the ballot: e.g. the power
of the mass media and, by implication, of the groups with
wealth to use it freely; the dominant role of technocrats,
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military elites, business tycoons and, very significantly for
Africa, widespread rigging. The last of these devices was
with varying degrees of
recently addressed in Nigeria
success
by the introduction of, first, the Open Ballot
System (OBS) and, secondly, the Modified Open Ballot System
(MOBS). The MOBS' first experimentation in Nigeria (locally
called Option A4)19
although initially widely regarded with
turned out to produce what
extreme skepticism and hostility
has been considered nationally and internationally as the
freest and most peaceful election in Nigeria's history since
independence in 1960.20
Notwithstanding these criticisms, however, and until a
better electoral system is invented, the ballot must be taken
-

-

-

-

to be what it is contrived to be

-

a

concrete manifestation of

choice of the electorate

as to who would govern
way, in other words, by which the electoral popula
tion expresses its will or consent to be governed.
This being the case, it can be asserted that the irreducible
minimum condition required for exercising legitimate govern

the

"fr�e'

them;

a

authority is the consent of the governed. The ballot,
periodic election in a democratic set-up, is one way
the primary and fundamental way
of expressing that
consent. Invariably, the requirements and conditions for
who can vote and be voted for, the establishment,
election
parties, etc are
organization and administration of political
21
all provided for in the constitution,
which, itself, has been
as
from
the "will" of the people
deriving
judicially recognized
and as being the grundnorm
the fons et odgo of the laws
and rights of the people.22 Any government formed as a
result of winning an election properly conducted within the
provisions of the constitution thereby acquires a mandate or
legitimacy to govern. Thus, it is constitutionally declared in
Nigeria that, "Sovereignty belongs to the people of Nigeria
from whom Government through this Constitution derives all
23
But on the contrary, any
its powers and authority".
which
into
comes
power otherwise than on the
government
basis of an electoral success within the provision of the
constitution potentially lacks legitimacy. This is probably the
basis of Professor S.A. Aluko's oft-repeated statement that
24
"No military government has any legitimacy"
The Nigerian
Constitution 1989 contains an explicit provision to this same
mental

as

cast in

-

-

-

-

-

.
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(2)

as

follows:

'!he Federal Republic of Nigeria shall not be governed, nor shall
any person or group-of persons take control of the Governlent of
Nigeria or any part thereof, except in accordance with the
provisions of this Constitution'.

already indicated, such a government's lack of
is
legitimacy
only potential. As a matter of fact, a government
formed through extra-constitutional seizure of power, such
as successful military coup d'etat or a successful mass
But,

as

uprising against tyranny, may well be legitimate or may
acquire legitimacy. To do so, the emergent government must
(a) be de facto effective, in the sense of its having completely
liquidated the former government and been in control; (b)
have a popular appeal, in the sense of its being widely and
demonstrably acclaimed and welcomed at inception bX a great
majority of people; (c) administer the country with justice
and on benevolent, populist and welfarist principles; (d)
-

cater equitably for all sections of the constituent commnntttes:
and (e) be accountable and responsive to the people.

The fact that

an extra-constitutional government may thus
acquire legitimacy seriously detracts from the value of the
kind of corlstitutional provision made in Nigeria, prohibiting
such government. To a large extent, it is the crass mis
governance of the erstwhile government overthrown in an
extra-constitutional revolt that provides the leverage for the
popularity and consequent legitimization of the succeeding
government. This is the reason why military intervention in
governance has sometimes been justified on the basis of grave
necessity and the self-preservation of the country in the face
of mismanagement and mis-governance by the legitimate civil
authority and the near-collapse of the economy the so-called
25
"custodian theory" of military intervention.
The major problem with coups and revolts, however, and the
reason why they must be discouraged even if the prevailing
is that
social, economic and political climate favours them
or
otherwise
the
they prevent
impede
learning process of the
will ultimately be no
without
which
there
class,
political
healthy political culture or stability. Moreover, there is no
-

-
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basis for the pretension inherent in the action of the coup
plotters that they know what is best for the state and people
and are their self-appointed messiah.
Coming now to the question of retention of legitimacy, it
should be noted that the same conditions required for the

acquisition of legitimate authority at the outset apply to its
Accordingly, a legitimate government retains its
legiQrnacyonly so long as, by remaining effective and acting
justly and fairly in the ways already stated, it assures to
itself the willing support and consent of the governed.
retention.

3.

Loss

of

Legitimacy

Governmental legitimacy is not

a

once-and-for-aIl attribute.

something which can be acquired, so too it can be
lost. The question here is: what factors bring about the loss
of legitimacy? What are the usual socio-political indications of
Just

as

it is

such loss?

The answer, simply put, seems to be that a government
loses its legitimacy (or right to the obedience of the gov
erned) if, on a rational and objective assessment of its

performance, it can be said to have ceased to serve the very
object for which governments are established. That object has
been tersely stated by LOrd Beveridge as follows:
The

in peace and in war is not the glory of
of races, but the happiness of the CODon lan.26

object of governJent

rulers

or

In almost all African countries, this fundamental object of
government has been expanded and re-stated in a constitu

tional provision. Thus, in the
is enacted in section 15 (2) (b)

Nigerian Constitution 1989,
as

it

follows:

security and welfare of the people shall be the prilary
purpose and responsibility of governaent.
.••

the

These objects of government
the happiness, security and
welfare of the people
can only be achieved by a governmont
which satisfies the requirements of what has been called
-

-

"good governance"

-

a

dependable barometer for measuring
virility of governments and of the

the economic and political
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propriety of their actions and policies.
The concept of "good governance" has been explained in
various ways and from different perspectives. For the
purposes of African nations the dominant perspectives are
those of European donor countries and those, even in Africa,
concerned to see "humane governance" enthroned in the
culture of African governments. Thus, for a donor agency
like the World Bank, "good governance" for African nations
means "a public service that is efficient, a judicial system that
is reliable, and an administration that is accountable to the
,,27
public.
Again, from the British viewpoint, "good gover
nance" for a third world country seeking to qualify for aid
must include the following: (i) respect for human rights and
the rule of law; (il) movement towards democratic and
accountable government and rooting out of corruption; (iii)
28
the pursuit of sound social and economic policies.
But perhaps the most comprehensive and incisive demands
of "good governance" from the standpoint of social, political
and economic policies of African governments is that of
Africa's own Professor Mazrui. For him, "good governance"
means "humane governance" and the indications of compliance
with the requirement must depend on answers to the following
twelve searChing questions, namely: ( 1) How many political
detainees does a country have? (2) How many prisoners have
been convicted of political offences (including possession of
subversive literature)? (3) How many journalists have been
imprisoned or murdered in the last five years? (4) How many
competitive elections have taken place in the last ten years?
(5) How many years has the Head of State been in power?
(6) What is the ratio of expenditures on the military as
compared with expenditures on education, health and other
social services? (7) How often have Universities been closed
down for political reasons? (8) What proportion of students in
Universities and schools are women or girls? (9) What propor
tion of agricultural land is owned by women? (10) How many
unarmed political demonstrators have been killed or maimed by
police in the last five years? (11) How many police officers or
other security officials have been disciplined for offences
against civilians in the last ten years? (12) How many poli
_

ticians
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corruption in the last ten years?29
It is clear that many African governments, past and pres
ent, will fail on the scoreboard of these questions. Without
doubt, the political, civil and social strife and, in some cases
open war, which have raged or are currently raging in such
African countries as Nigeria, Liberia, Benin, Zaire, South
Africa, Togo, Somalia and some others, have deep roots in the
abysmal failure of the present or erstwhile governments of
these countries to fulfil the requirements of good governance.
In all those countries and more, it has been a dreary story of
racial disenfranchisement, political repression and persecu
tion of opponents, massive corruption, press gagging,
resource squander-mania, dictatorship, ethnic persecution,
abuse of human rights, subversion of electoral mandate,
contempt for the judiciary and the rule of law, "sit-tightism"
and rule by law. These are the usual signs and manifestations
of declining or lost legitimacy.
If, as has been contended in this paper, the consent of the
governed
deriving from the ballot and/or the welfarist and
is the basis of governmental
just policies of government
it
will
be
futile
and
indeed preposterous to
legitimacy,
-

-

presume the continued existence of that consent or will in
favour of the governments involved in the above-listed acts.
Hence, it would seem right, and even compelling, to conclude
that the governments concerned have lost their legitimacy.
One reason, however, why many African governments are
unable to design or implement meaningful welfarist or democ
ratization programmes needs to be poirited out. It has to do
with the general national poverty of many African countries.
There is no doubt a consistent relationship between national
poverty and the level of welfarism and democratization. The
very parlous state of the economy in many African countries
today would not enable governments to sustain an acceptable

level of welfarism and democratization. Quite apart from
corruption (for which African governments have no

endemic

excuse) there is an external factor in the economic situation.
Africa's foreign indebtedness today stands at nearly 400
billion US dollars, while debt servicing alone takes over 30
30
billion annually.
This utterly dismal pictures once moved
Justice C. A. Oputa, formerly of the Supreme Court of
Nigeria, to lament that "the tragedy of many African coun,
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tries is the monster of global structural injusticen31 which,
according to Dr. E. K. Ouashigah,32 "continues to choke
many African nations pushing them deeper and deeper into
economic doldrums

4.

H
•

Consequences of the

Four

principal consequences,

Loss
one

of

Legitimacy.

political and three legal,

flow from the loss of governmental legitimacy. The
quences may be identified and explained as follows:

conse

(1) Political insecurl.ty. A government which lacks legitimacy
becomes and feels politically insecure. That being the case,
it becomes also politically temperamental and irritable in an
attempt to cover its inadequacy and clothes itself with a
superficial garb of authority. At the least pretext, it bran
dishes naked authority. In that way, the government sinks
deeper and deeper into dictatorship and insensitivity and
becomes liable to intensify those acts, as enumerated above,
associated with loss of legitimacy, such as repression and

persecution of political opponents and critics, abuse of human
rights, contempt for the judiciary, etc. Ironically, by getting
more involved in these acts of repression, the illegitimate
government quickens its own demise, for the acts in tum
provoke soc:ial and political agitation from the people. It is a
veritable illustration of the biblical warning that "no one can
escape from the consequences of his ain",

33

(2) Loss of right to govern. A government which lacks
legitimacy thereby loses the legal right to govern. Its laws,
strictly speaking, have no binding force. But since such a
government is in de facto control of all the state apparatus of
force, including the army and police, it is akin to a group of
armed bandits who seize control of an assembly of persons.
Such an armed group will of
course be able to command
obedience from the assembly because the people are obliged
to obey the bandits out of fear or by force of arms and not
34
to obey them.
because they are obligated
or duty bound
This view may, of course, find no favour with adherents of
35
traditional legal positivism.
But in the nec-naturalist
-
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posture we have adopted, the laws made by an illegitimate
regime, even de facto in control, will have no strict force of
law36 because such a regime has no right to obedience. What,
after all, is law but an instrumentality for harnessing the

right

of the

law-giver to obedience of the citizens and a
corresponding duty of its citizens to obey that law? According
to Professor Bodenheimer:

37

A statute or decree lay cease to be valid where the contrast

between positive law and justice becoles so unbearable that the
positive law being false lust yield to justice.

(3) CitiDms are absolved from duty of obedience. As earlier
pointed out,' one attribute of legitimacy on the part of the
government is that its citizens owe to it a duty of habitual
obedience. A corollary of the government becoming illegiti
mate and thereby losing the right to govern is that citizens of
state become absolved from the duty of obedience.
Obedience, if and to the extent it continues, is due more to
habit, fear or compulsion than to obligation.

the

( 4) Citipms acquire right and duty to change the govern
illegitimate government, being emptied 0' any right
to gove�, is technically a usurper, holding the citizens to
ransom. This being the case, the citizens have a right,
indeed a duty, to remove the government. To refer again to
the immortal words of the American Declaration of Indepen
dence: whenever any government becomes destructive of the
very ends for which it is established
thus (as we argued)
becoming illegitimate "it is the right of the people to alter or
abolish it and institute a new government". Civilian and
military revolts, founded on this principle, to remove dictato
rtal, sit-tight and illegitimate regimes have been rampant in
African countries,
including Uganda, Angola, Liberia,
Somalia, South Mrica, and so on.
Also recently in Nigeria, a former Head of State General
Olusegun Obasanjo, leading a new Association the Associa
tion for Democracy and Good Governance of Nigeria (ADGN)
publicly joined other Nigerians in declaring the eight-years
sit-tight military regime of General Ibrahim 8abangida
illegitimate, and called on all Nigerians to :remove the regime
ment. An

-

-

I

-

-
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through "a coup, massive protests and civil disobedience
1138
The adverse social. and economic
throughout the country.
of
implications
governments allowing situations of this kind to
arise should be clear to future leaders in Africa.

5.

Conclusion:

Safeguards Against
Illegitimacy.

Govern

mental

It has been urged in this paper there exists a right of
African peoples to democracy and legitimate government. This
is a right, not a privilege, guaranteed in international law.
Indeed as most contemporary international lawyers know
today, the right to democracy flOwing from the right of self
determination of peoples, is no longer a question of domestic

jurisdiction of states since its inclusion in several internation
legal conventions and treaties has taken it out from the
internal affairs of states and placed it on the international
plane. The domestic jurisdiction of a state is the sum total of
al

matters left over from those which have been transferred to

plane by states in exercise of their sover
39
Thus, we are of the view that
eign
African peoples, and indeed all other peoples, have a right to
legitimate their governments if necessary by appropriate mass
the international

power to make treaties.

resistance and the

use

of at least defensive force. Professor
philosophical basis of such a stand

Dunn has articulated the
thus:
To assert

...

that

The Revolutions of Government

are

not the

subjects duty but God's prerogative' was simple function of
The Greek Christi�ns (and all peoples) have a continuing
power
resistance to their Turkish masters (and all other
of
right
illegitimate governments).4o They have never chosen the framework
under which they live
...

....

right of the people voluntarily to take up arms in
of political freedom and government is a long
established principle of both municipal. systems and the
41
international legal regime.
Lastly, we wish to state in passing that the practice of most
The

assertion

States have in the recent past tended to lean in favour of
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for the human rights record of other states based

on

the removal of the issue of human and group fundamental
42
Accordingly, the
rights to the international domain.

international

to employ every mechanism at
aid
and
enforcement, to ensure that
disposal
African dictators and sit-tight leaders are thrown out of

community ought

both

its

as

43

office by the popular will.
We commend the recent United Nation's effort in Liberia,
Togo, Somalia and even far away Cambodia. This is the age of
our being our brother's keeper and this is the age of freedom
guaranteed by collective security, and thus the collective
will.
It is only hoped that African tyrants a.nd illegitimate
governments will hearken to the voices of freedom rising in
pitch each moment and give way to popular participation in
government as specifically guaranteed by Article 13 of the
African Charter on Human and Peoples' Rights to which most
countries are signatory, and have ratified. The beneficial
implications for such change will, as we have shown, be
tremendous. In this connection it is hoped that the Organiza
tion of African Unity will rise up to the demands of contempo
rary international relations and act appropriately on occasions
in defence of human rights and democracy so that Africa will

avoid another Somalia
There is

perhaps
refer with respect
President,

or

Liberia.

better way to end this paper than to
to the call by the former Zimbabwean

no

Canaan Banana,

on

the

Organization of Africa

Summit, to bar dictators from the
Summit. According to him, the Organization's objective of

Unity

at its recent Cairo

achieving

an

enduring peace among states would be unattain
a policy is enforced. He declared:

able unless such

recipe for durable peace in the continent resides in the
establishment of unfettered freedom and democratic culture. We

The

have

as an

organization to rid Africa of the notorious dictators
majority of the people on the continent to
account of unbridled political ambition.

that have held the
ransom on

This is where the present writer stands.
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