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Supreme Importance ofFreedom ofReligion

Freedom of religion is

undoubtedly one of the most fundamental
of human rights. "Religion and property", writes Edward Gibbon,
acknowledged as the greatest of historians, are "the dearest of
human rights" see his Decline and Fall of the Roman Empire,
vol. v. p. 343. Echoing much the same view, another great
-

historian, Will Durant, in his monumental eleven-volume work,
The Story of Civilisation, says that "nothing, save bread, is so
precious to mankind as its religious belief; for man lives not by
bread alone, but also by the faith that lets him hope. Therefore his
deepest hatred greets those who challenge his sustenance or his
creed" (vol. iv, p. 343).
The two great historians' evaluation of religion
man's dearest and most precious rights seems to

as one

of

quite
they appear, perhaps unwittingly, to diminish its
supreme importance to mankind by putting it at pair with property
or, food. The analogy is, we venture to say, a wrong one,
inasmuch as it seeks to compare the spiritual with the material; to
compare an inherent attribute of the human being, part of the
essence of his humanity, with an external means of supporting or
sustaining human life. There is no rational basis for pairing
human conscience, human beliefs or feelings, with food or

justified,

*This

me

but
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property. Can the spiritual rationally be paired with the material?
Religion has two elements-belief (or faith) and the
manifestation of such belief through

rites
a

or

other

System

practice, teaching, worship,

ceremonies. In its first element; religion is
of belief in the existence of some supernatural being

religious

with power to change people's lives for the better or for the
worse, whether it be God, a god (or gods or goddesses), the spirit

of ancestors, etc. The element of belief is, indisputably, more
fundamental than its manifestation in religious practices. Belief is
the basis of religious

practices.
Although conscience and religion are usually spoken of as
two separate objects of rights, belief is a function of conscience.
Conscience springs from inner feelings, it is a reflection of one's
soul, of the divine nature implanted in the human heart. Religious
belief is thus a part of, and not separate from, conscience; but it
is just one of the functions of conscience, and not its only
function.

Thus, freedom of religious belief, being
conscience, is, like human thought or feelings,
absolute and unamenable to control

by

a
a

function of

right

at once

the state. For, what

a

person thinks in his mind or believes in his heart, but does not
manifest in speech or action or in any other overt way (e.g.

refusal, on conscientious grounds, to do something required by
law), cannot be known to others so as to enable them to control or
restrict it by legal punishment or otherwise. It is simply futile to

prohibit a man by law from thinking certain thoughts, believing in
certain things .or from having- certain feelings. Besides, mere
thought, belief or feeling not manifested in some overt way can
have no disturbing effect on any legitimate public interest which
the state is entitled to protect, whether it be public order, public
security, public morality or public health.
Freedom of religion may be viewed from two standpoints
from the standpoint of a single individual and from that of all the
individuals associated together as a state. The latter concerns the
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religious character of the state.

From the

Standpoint of a Single Individual
and ofall the IndiV.duals Associated Together as a State

Freedom ofReligion

Our Constitution

conscience and
or

guarantees

to

religion, including

every person "freedom of
freedom to change his religion

belief, and freedom (either alone

and in

in

or

in

common

with others,

to manifest and

public
private)
propagate his religion
or beliefin worship, teaching, practice and observance". Viewed
from the standpoint of a single individual, the terms of the
guarantee admit of hardly any dispute. Not so, however, when
viewed from the standpoint of all the individuals associated
together as a state.
In

or

one sense

individuals

religion

of the term, the state is

inhabiting

a

an

given geographical

of each and of all the individuals

association of all the
area.

so

The freedom of

associated

together

entity, the state, formed by the
question
association of all the individuals should adopt any religious

raises the

character. Is it

whether the

right and just to attribute to the

state the

religion of

of its citizens, even an overwhelming majority of them?
Would that not derogate from or prejudice the freedom of religion
some

of the other citizens? Would it not derogate from the equality of
all citizens in their relation to the state? Certainly, except where
all the individuals

religion, the freedom of
each and all the members does require that the state should
maintain a position of neutrality in matters of religion.
Surely, there is a certain contradiction, a certain
disingenuousness, in a constitution establishing a particular
religion as the religion of the state and at the same time
proclaiming, as do the Algerian, Moroccan, Mauritanian and
Somalian Constitutions, that "the Republic guarantees to all
respect for their beliefs and the free exercise of religion". The

belong

to the same
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contradiction arises from the well-known
of both Islam and

Christianity,

proselytizing

ambition

and their intolerance towards each

other, and towards the pagan religion. In the effort to win converts
and to prevent defections, each of the two religions resorts not
only to blandishments, but also to coercion of various kinds, from
mild pressures to outright persecution, which operates to
a state identified with Islam or Christianity as the state

from

being

able to fulfill the

undertaking

to

preclude
religion,

guarantee

to all

respect for their beliefs, and the free exercise of religion.
In the nature of things and of the human beings particularly,
the guarantee is a lie; it simply cannot be fulfilled. And the lie and
impossibility of fulfilment involved are amply attested by history,
as

will be shown

presently. Perhaps

it is the realization of the lie

that informs the omission of the guarantee from the later
Constitution of Algeria (1976), which establishes Islam as the

of the state, and only guarantees freedom of conscience,
but not the free exercise of religion. Furthermore, it omits religion

religion

prohibited grounds of
discrimination; the relevant article (art. 28) simply provides: "The
citizens are equal before the law without any possible
discrimination on the basis of birth, race, gender (sex), opinion or
all other conditions or personal or social circumstance." Religion
is thus not made a prohibited ground of discrimination, since a
state identified with a particular religion can hardly avoid
discriminating against other religions and their adherents.
Admittedly, no derogation from, or prejudice to, the
freedom of religion of anyone arises where all the members
(citizens) ofa state as an association of individuals share the same
religious faith. Where that is the case, it is right and proper that
the common religion should be attributed to the association (i.e.
of

the

as

one

the

state). That

specifically

was

how it

was

listed

in

our

traditional communities

foreign religions-Islam and
Christianity. Before that, everyone in the community (or state, if
the term can properly be applied to those communities) belonged
before the advent to Africa of the
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to the pagan

animist

or

religion,

which was, without unfairness to
or polity as an association of

anyone, attributed to the community
them all; the community itself, as a

political entity,

was a

pagan

community.
That too

was

how it

was

in all ancient communities before

the birth of Christianity and Islam. In

everywhere

else in

Judea, in ancient Greece,

church and state

as

Ancient

antiquity,
example. There, right from its founding in
753 B.C. down to the early 4th
century A.D., religion (i.e.
paganism) and the state were fused in one inseparable union.
"Religion was part of the structure and ceremony of government"
(Durant, vol. iii, p. 647). Its priests were functionaries of the state,
with the ruler as the chief priest or pontifex maximus. Its temples
and shrines were built and owned by the state. Religious
Rome

was a

were one.

classic

ceremonies and rituals

were a

state affair.

Rome, as also in Judaism, law, as an instrument for
the government of society, was in large measure, a branch of
religion. Besides tribal customs and state edicts, early Roman
law, until its codification in 451 B.C. in the Twelve Tables of
Decemvir, was, we are told by Will Durant (vol. iii, p. 31), "a
priestly rule, a branch of religion, surrounded with sacred
In pagan

sanctions and solemn rites. Law
man

and

but between

man

was a

man

relation not

and the

gods.

only

between

Crime

was

a

disturbance of that relation, of the pax deorum or peace of the
gods; law and punishment were in theory designed to maintain or
restore that relation and peace. The

priests declared what was
right and wrong (fas et nefasi, on what days the courts might
open and the assemblies meet, AU questions regarding marriage
or divorce, celibacy or incest, wills or transfers or the rights of
children, required the priest as now so many of them require the
lawyer"(see also vol. ii, p. 192.)
On the

whole, the Roman

well served

its fusion with

stability

by

to the

state may be said to have been

religion.

The fusion had

state, and moral character to its

people.

It

given
inspired
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among the

and

citizens, the highest

helped

to unite them in

of Religion
sense

of

loyalty

patriotism

and service,

to the state.

Religious

ceremonies in which all, from the ruler to the lowliest citizen,
joined as a national event, served to nurture enthusiasm for the

rally the people to the banner of the state. In war,
fought for their religion, its shrines and its
altars. The belief in the power of the Roman gods and goddesses
to protect the people against famine, flood, pestilence, disease
and defeat in war was a powerful source of sustenance for the
state and society. Will Durant sums it all admirably thus:
nation and to

the armies of Rome

religion made for morality, for order and strength in the
individual, the family, and the state. Before the child could learn to
doubt, faith moulded its character into discipline, duty, and decency
By ceremonies sedulously performed before each campaign and
battle it raised the soldier's morale, and led him to believe that
supernatural powers were fighting on his side. It strengthened law by
giving it celestial origins and religious form, by making crime a
disturbance of the order and peace of Heaven, and by placing the
authority of Jove behind every oath. It invested every phase of public
life with religious solemnity, prefaced every act of government with
The old

...

ritual and prayer, and fused the state into such intimate union with the
that piety and patriotism became one, and love of country rose
passion stronger than in any other society known to history.
Religion shared with the family the honour and responsibility of
forming that iron character which was the secret of Rome's mastery
of the world (vol. iii, p. 67).

gods
to a

was pagan, and
with
religion
paganism for the
compete
favour of the Roman state or for the allegiance of the

Everyone of
there

was no

control

or

Rome's citizens at the time

other

to

question of derogation from, or
prejudice to, anyone's freedom of religion. But then occurred the
birth of the new Christian religion, and the conversion of many of
Rome's citizens to it. Concerned to protect the religion
(paganism) of both itself and the overwhelming majority of its
subjects against this new intruding religion, pagan Rome
citizens,

so

that there

was no
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launched

a

regime

of

religious discrimination

and

persecution.

Christianity was, for more than three centuries, subj ected to
ruthless persecution and repression by the Roman state on behalf
of the official pagan

religion. The persecution and repression
were
perpetrated by arbitrary imprisonment, torture and
execution. Execution was carried out by burning alive, beheading
and by being tossed onto wild animals to be devoured. This was
coupled with repressive laws which decreed the destruction of
Christian churches, the burning of Christian books, the
dissolution of Christian congregations, the confiscation of their
property, the exclusion of Christians from public office, and the
punishment by death of Christians found in religious assembly.
Undaunted by all these trials and tribulations, the Christians still
held tenaciously to their faith, leaving the Roman state
confounded, and eventually, emerging triumphant.
The culmination of its triumph was the conversion of the
Roman state to Christianity in 381 A.D. (The first Christian
Roman Emperor, Constantine, embraced Christianity in 323
A.D., and from that time to 381 A.D. when the Roman

adopted Christianity
were

Christians,

the

When Rome became

state itself

religion of the state, all the emperors
one, Julian, who grew up as a devout

only
renouncing

save

Christian before

majority

as

the Christian faith for

paganism.)

Christian state, respublica Christiana, the
of its citizens were probably still pagans, and the
a

infamous

engine of persecution and repression was turned against
them by Christian Rome, just as it did against the Christians
earlier. The worship of idols as well as sacrifices to them was
proscribed by law; at the same time a rigorous enforcement of
these laws was embarked upon; the privileges of the pagan priests
were abolished; landed property consecrated to the pagan religion
was

turned

over

to the Christian church

As the sacrifice of animals to

gods

or

converted to .civil

and the

practice

of divination

the entrails of sacrificed animals continued in various

by
they

were

finally

in 390 A.D. declared

a

crime of

uses.

high

guises,
treason
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punishable by death. Even such
harmless pagan rites as the pouring of libations to the gods were
punished with heavy fines. And so was paganism eventually
wiped out completely. But, as Edward Gibbon observed,
paganism, being now increasingly on the way to complete demise
as its weaknesses and folly became more and more exposed, its
remaining but progressively dwindling adherents should have
been "permitted to enjoy in peace and obscurity the religious
customs of their ancestors" (vol. iii, p. 136).
But that was not all. Backed now by the power of the state,
Christianity also mounted against dissenters within its own fold, a
regime of persecution and repression, which, in its cruelty and
brutality, was only matched, but hardly surpassed, by that
employed by pagan Rome against the early Christians. It is
reckoned that more Christians were killed by the Christian
Church than by the Roman state in defence of is pagan religion.
As was said by John Stuart Mill, these persecutions and
repressions were predicated on the notion that society has a duty
to see that its members should be religious by adhering to the
official religion, and that they were so perpetrated in ''the belief
that God not only abeminates the act of the misbeliever, but will
not hold us guiltless if we leave him unmolested" (On Liberty, p.
169).
A similar persecution and repression occurred in states won
over by Islam since its advent in 622 A.D. and in which it became
established as the religion of the state. (Mohammed was born in
570 A.D.). Indeed, the identification of Islam and the state was,
initially, that of a complete fusion, such as had existed between
the pagan reIigion and the state. Mohammed, the founder of the
Islamic religion, and his early successors, were both spiritual
heads of the new religion and rulers of a kingdom and a vast
empire. The new state established over Arabia by Mohammed
and his early successors was a theocracy, i.e, a state ruled by a
religious leader claiming to be divinely directed. Coercion was
against

the state and made
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carried to the extent of prohibiting its adherents from

their Islamic faith for another

renouncing
religion (riddah), making it

punishable by death.
legacy of persecution and repression to
which the identification of the state with a particular religion had
Such, then,

was

the

rise in many countries across the world down to our
modem era. With the experience of this iniquitous page of

given

history, the
experiment

American constitution-makers, engaged in a new
in state-creation, gave to the world the radical

innovation of entrenching in the constitution the religious
neutrality of the state as the only sure way of effectively
safeguarding the freedom of religion of the individual. The
innovation embodies the lesson of

one

and half millennia of

world

history, namely that freedom of religion for the individual
meaning and value unless the state can be kept
away from involvement in religion.
loses much of its

The Sharia Under the

Quran and the

Constitution

Aside from the

overriding importance, as noted above, of the
religious neutrality of the state for the unhindered exercise and
enjoyment of the individual's freedom of religion, the
constitutionality or otherwise of the Sharia Laws recently adopted
in five States of the Federation-Zamfara, Kano, Sokoto, Niger
and Katsina-may be considered under the following five
headings:
1. The

Reception of the Sharia Criminal Law under the Quran

legislature can distill rules or principles of law from
any sources it likes, including the Quran, and enact them
specifically as law. Many rules or principles of law embodied in
our statutes, both acts of the National Assembly and decrees and

A competent
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military government,

are

distilled from

sources

that

may be traced to various countries of the world, notably Britain.
That was the approach of the Penal Code in force in the Northern

States

since

1960.

specifically by

Thus,

the Code

are

twenty offences, enacted
derived, in part at least, from the
some

Sharia. It should be stated for purposes of
offences, though distilled from the Sharia,

emphasis that these
apply in Nigeria as
offences created, and with punishments prescribed, by the Code,
and not by the Sharia. Under this approach, therefore, the Sharia
as ordained in the Quran serves only as a source, not a form, of
law. We have lived for forty years with offences derived from the
Sharia but enacted as such specifically by the Penal Code.
But rules or principles of law originating from a given
source may be adopted by a competent legislature not by enacting
them specifically and directly, but by a method known CiS
"incorporation by reference"-what is more commonly called
"reception of law". In this way were the English common law,
principles of equity and statutes of general application received as
law in Nigeria by the colonial legislature and its indigenous
successors.

Thus also

Roman law received in many countries
this reception, the English common law,

of the world.

was

By
equity and statutes of general application became a
form of law in Nigeria, and not just a source from which rules or
principles could be distilled and enacted specifically into law by
the legislature.
This latter is the method by which the Sharia criminal law

principles

of

under the

Quran was received in Zamfara State. Section 92 of the
Zamfara Law of 1999 makes punishable any act "declared to be
an offence under the Quran, Sunnah and Ijitihad of the Maliki

Thought", together with the punishments
prescribed therein. It is the "incorporation by reference" of
offences and punishments under the Quran as part of the criminal
School of Islamic

law of Zamfara State that constitutes the

surrounding

the

newly adopted

of the controversy
By the provision of

crux

Sharia Law.
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section 92 of the Zamfara Law

quoted above, the Quran, Sunnah
and Ijitihad are transmuted from being merely a source, as under
the Penal Code, into a form of law in Nigeria. The Sharla
criminal law now operates in that State with an authority and
force derived from the Quran, Sunnah and Ijitihad. One has to go
to the Quran to ascertain what the criminal law and the
punishments prescribed for offences under it are.
Now, the Quran is the holy book of the religion of Islam. Its
reception as law in Zamfara State, with its legal prescriptions,
injunctions and punishments, clearly is tantamount to the
adoption of Islam as the religion of that State. To deny this is to
denude the phrase, "adoption of a particular region as State
religion", of practically all meaning. The Constitution of Sudan
does not explicitly establish Islam as state religion, as do the
Constitutions of nine other African countries (Algeria, Comoros,
Egypt, Libya, Mauritania, Morocco, Somalia, Tunisia and
Sahrawi Arab Democratic Republic), but the provision making
the "Islamic Sharia and custom" part of the law of the country is
seen by the non-Moslem Southern Sudan, and is treated by the
Moslem North, as having that effect. Hence the never-ending
religious conflict and war in which the country has been engulfed

for

(With the disestablishment of the
Ethiopian
by the 1987 Constitution, there is
today no Christian state in Africa.)
In contrast with the unexceptionable approach of the Penal
Code, the "reception" method adopted by Zamfara State is
indisputably impugnable on constitutional and other grounds.
Even Dr Lateef Adegbite, one of its staunchest defenders, admits
that "it would be safer for the State to collate and codify the
relevant offences and the penalties therefor" following the
method of the Penal Code, although in another breadth he seeks
to justify it by the somewhat disingenuous argument that "every
law is rooted in religion," anyway, and that African customary
law and "a substantial portion of the corpus of the English
so

many

long

years.

Orthodox Church
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principles derived
from African traditional beliefs and Christianity. The criminal
aspects of African customary law and the received English
common law have long since been abolished in Nigeria by our
Constitution and so ceased to be applicable in the country (see
Aoko v. Fagbemi, 1961). The Sharia criminal law under the
Quran should not be immune from the nullifying impact of the
common

law"

are

founded, respectively,

on

Constitution.

admission, the "reception" of
Quran by section 92 of the Zamfara
Law "may not stand the test of constitutionality". It is
unconstitutional not just for the reason given by him, namely
inconsistency with the guarantee of rights in the Constitution, but
also because, by making the legal prescriptions, injunctions and
punishments under the Quran enforceable in Nigeria, it

By

Dr

Adegbite' s

further

Sharia criminal law under the

tantamounts to the

adoption of Islam as

state

religion in the

states

concerned.
The "safe" way to achieve the object of the
protagonists is to follow the method of the Penal Code.

Sharia

Any of

the state governments in the North wishing to create more
criminal offences based on the Quran beside those in the Penal
Code is free and competent to do so, only providing that it enacts
specifically as does the Penal Code, rather than through the

them

device of declaring offences and

punishments under the Quran as
Happily, if 1 understand
Code method is the method favoured by

and enforceable in the state.

applicable
correctly, the

him

Penal

Professor Yadudu and has also the support of other well-informed
northern Moslems. "So long as Islamic legal system is enacted in
written law and

penalties prescribed therein", writes Professor
piece of legislation, it is submitted, is not any less
acceptable or constitutional than another piece of penal law
passed by, for instance Ebonyi State, which borrows from the
Confucian norms." Had Zamfara State adopted the Penal Code
method, the present controversy would not have arisen. By going
a

Y adudu, "that
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about it the way it did, Zamfara State has inflicted upon the
country a needless and avoidable crisis. The lesson which the

predominantly

Moslem communities in the North will do well to

learn from the crisis

generated by the "reception" approach and
disintegrative potentiality is that the wisdom of
the Sarduana and the international team of eminent jurists who
advised him on this matter must not be lightly and readily
its divisive and

discarded.
The method of the Penal Code poses
difficulty. It is essentially a matter of legal

no

insurmountable

drafting.

The state

governments wishing to create more criminal offences based on
Quran should, as did the Sardauna in 1959, assemble a team
of jurists learned in Islamic law to draft the necessary Code,

the

taking care of course to ensure that the Constitution and the rights
it guarantees are not thereby infringed upon.
2.

State

Enforcement of Offences
Quran

and Punishments under the

The issue here is whether the state's

legislative, executive and
judicial powers may constitutionally
employed to adopt as part
of the law of a State in Nigeria, offences and punishments under
the Quran, to arrest, detain and prosecute those alleged to have
be

committed those offences, to try and convict such offenders and
to sentence them to the punishments prescribed by the Quran.

This

point is central to the Sharia controversy, and needs to be
appreciated to avoid confusing the issue in controversy.
Lamentably, the controversy has been much befogged by
confusion created by the feeling of grievance on the part of the
Sharia protagonists that their freedom of religion as individuals is
being unwarrantably interfered with or that they are being
"compelled to abandon their faith". The feeling of grievance is
misplaced, as no such interference exists or has occurred or is
even contemplated by the opponents of Sharia under the Quran,
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who indeed share with its

protagonists an equal desire that the
freedom of religion constitutionally guaranteed to Moslems, as
well as to other Nigerian citizens, should be fully respected.
No issue also arises on the point that "the Religion of Islam
encompasses all aspects of life" of a Moslem, or that Sharia under
the Quran is coterminous with, or inseparable from, the religion

of Islam. Furthermore, the

Quran's moral precepts and its
injunctions against prostitution, sexual promiscuity, drunkenness,
official corruption, thievery and other social misbehaviour should
be acknowledged and encouraged as salutary and necessary to
check the growing moral decadence and criminality in our
society Yet, like religion itself, the practice of Sharia and the
observance of the moral precepts and injunctions in the Quran is a
personal matter for the individual, to be inculcated by teaching
and preaching in the Quranic schools and mosques, by individual
self-abnegation and self-discipline, not by enforcement through
.

the coercive

of government
Moslems and non-Moslems alike.

machinery

belonging

in

common

The distinction between civil and criminal law has

to

an

important bearing on the issue of state enforcement. In civil law,
through its judicial arm, the courts, merely interposes its
machinery as an impartial, disinterested arbiter between parties in
a dispute;
it lacks the power to initiate the process of
adjudication, and must wait until it is moved by one of the
disputants. So the enforcement, through the courts, of the civil
aspects of Sharia does not involve the support, promotion or
sponsorship by the state of the Moslem religion in preference to
other religions. The controversy does not therefore concern the
application of Sharia civil law.
With regard to the criminal law, however, the position is
entirely different. The state invokes its coercive power to arrest
and detain an alleged offender, to initiate a criminal charge
against him in court, and to see to the effective prosecution of the
charge. Thus, as complainant, initiator of the criminal process and
the state,
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prosecutor, the

state is

enforcement

the state of the Sharia criminal law under the

by
Quran involves the
sponsor the Islamic

use

an

interested party.

of its

religion

in

machinery
preference to

to

Accordingly,

the

aid, support and

other

religions.
posited as an
inexorable requirement of Sharia under the Quran. "Christianity",
we are told by Dr Adegbite, "has accepted the separation of State
and Religion, Islam rejects that dichotomy". "This is why", he
says, "Christians speak of secularity and the Muslims would have
nothing of it". It follows from this that the religion of Islam, with
its legal prescriptions, injunctions and punishments as ordained in
the Quran, is necessarily in conflict with our Constitution which,
by prohibiting the adoption by government, federal or state, of
any religion as state religion, clearly entrenches the religious
neutrality of the state-whether this neutrality is termed secularity
or by some other name is irrelevant. (As will appear from the
decisions of the u.S. Supreme Court noted below, the religious
neutrality of the state and secularity are really interchangeable
terms.) It is to the question whether state enforcement of offences
and punishments under the Quran is consistent with the
prohibition in section 10 of the Constitution that we must next
But

state

enforcement

is

nevertheless

tum.

Before

we

do so, however, it may be noted in

that the constitution in fifteen countries in Africa
secular states in

parenthesis
proclaims them

explicit terms-Angola, Benin, Burkina Faso,
Cameroon, Cape Verde, Chad, Congo (Brazzaville), Cote
D'Ivoire, Central African Republic, Congo (Leopoldville), Mali,
Niger, Sao Tome and Principe, Senegal, and Togo. Needless to
say, some of these countries, e.g. Niger, Cameroon, Chad and
Senegal, are predominantly Moslem in population. And yet we
are told that Islam rejects secularity or the separation of the state
and religion. In one other country, Guinea-Bissau, the term used
is "lay" state which, according to its dictionary definition, has the
same meaning as secular. (Niger in its 1987 National Charter
as
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calls itself also

a

lay state.)

of Religion

using either term, the
separation of religion from the

Without

Constitution of Gabon affirms "the

state". In addition to proclaiming the country a secular state, the
Constitution in Chad, Cape Verde, Sao Tome and Principe, and
Guinea-Bissau also affirms "the separation of religion and the
state" while that of

that "there is

Congo (Leopoldville) provides additionally

religion in the Republic".
remaining twenty-five African
countries excluding Nigeria (apart from the ten Islamic states
named earlier, Sudan included) make no explicit characterization
of their states as Christian, Islamic, secular or lay state, nor an
explicit affirmation of the separation of religion and the state.
(Since the disestablishment of the Ethiopian Orthodox Church
no

state

The constitutions of the

under the 1987

Constitution, there is

But not

today.)

having expressly

no

Christian state in Africa

characterized themselves

as

either Christian

twenty-five
neutrality

or Islamic states, the constitutional position of the
countries in the matter must be taken to be that of

.

3.

Inconsistency with the Prohibition

in Section 10

of the

Constitution.

Whether
under

or

not state enforcement of offences and

Quran

tantamounts to the

adoption

punishments

of Islam

as

state

incontestably inconsistent with section 10 of our
Constitution,
prohibits the federal and state governments
from adopting anyone religion as state religion. The meaning and
implications of the prohibition seem clear enough.
Interpreting the provision in the Constitution of the United
State enjoining the State to "make no law respecting the
establishment of religion," which is less precise than the
provision in our own Constitution, the highest court in the
country has said that the provision has "a secular reach far more
penetrating in the conduct of government than merely to forbid' an
religion,

it is

which
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'established church"', and that it implies, additionally, the
equality of all religions in relation to the government. Not only
must the

not establish

particular religion
religions equally,
no
of
kind
favouritism
or
for one against
showing
preference any
the others by way of special promotion of, or protection for, its
as

government

the state

religion;

or

adopt

a

it must also treat all

institutions, doctrines and observances

or

any kind of state

sponsorship.
Short of formal establishment of a

particular religion

as

the

preference exists if a state action is
intended to, or does in its practical effect, advance, foster,
encourage or inhibit any religion. "The basic purpose," said the
court, "is to ensure that no religion be sponsored or favoured,
none commanded and none inhibited." Any state action having as
its purpose or practical effect the advancement, encouragement or
inhibition of any particular religion, is clearly derogatory of the
equality of all religions vis-a-vis the state, as where the
injunctions of one religion are enforced through the machinery of
state

religion,

favouritism

or

the state; this is so even where no coercion is used to achieve the
purpose, e.g. where instructions or practices based on the
doctrines and observances of

particular religion are given in
public schools. The U.S. Supreme Court has gone further to lay it
down that the constitutional prohibition obliges the state not to
get involved at all in religious matters as by providing aid to
religion, even on the basis that all religious sects are treated
equally,
There is no doubt that in a multi-religious country the
maintenance of equality between the different religions and the
neutrality of the state in matters of religion is of far greater
practical importance than the religious form of the state. The
object of the state's neutrality, said the U.S. Supreme Court, is to
prevent "Government common to all from becoming embroiled,
however innocently, in destructive religious conflicts... we have
staked the very existence of our country on the faith that complete
a
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separation is best for the state and best for religion."
These implications apply equality, perhaps with even greater
force, to the prohibition in section 10 of our Constitution. They
are in no way negated by the establishment of a Sharia Court of
Appeal in the Constitution, which was a half-way compromise
+aption adopted by the Constituent Assembly in 1978 to
placate the Moslem members who had walked out en masse from
its meetings to press home their demand for a full constitutional
recognition of the Sharia in its civil as well as criminal aspects.
The compromise, of which I was one of the principal architects,
bestowed constitutional recognition on Sharia, counter-balanced
by a like recognition of customary law, but only to the extent of
establishing for "any state that requires it," a Sharia Court of
Appeal or (as the case may be) a Customary Court of Appeal
(sections 240 and 255).
The jurisdiction of a Sharia Court of Appeal is delimited
partly by its designation as a court of appeal (and not a court of
first instance) and partly by the clear specification of section 242
which, for easy understanding, must be quoted in full:
1. The Sharia Court of Appeal of a State shall, in addition to such
other jurisdiction as may be conferred upon it by the Law of the State,
exercise such appellate and supervisory jurisdiction in civil

proceedings involving questions
court is

competent

subsection

of Islamic

personal law which the
provisions of

to decide in accordance with the

(2) of this section.

2. For the purposes of subsection (1) of this section, the Sharia Court
of Appeal shall be competent to decide
-

any question of Islamic personal law regarding a marriage
concluded in accordance with that law, including a question relating to
the. validity or dissolution of such a marriage or a question that
depends on such a marriage and relating to family relationship or the
guardi8B$hip of an infant;

(a)

(b) where all the parties to the proceedings are Moslems,

any

question
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regarding a marriage, including the validity
marriage, or regarding family relationship,
or
the
foundling
guardianship of 'an infant;
of Islamic

personal

law

dissolution of that

or

a

any question of Islamic personal law regarding a wakf, gift, will or
succession where the endower, donor, testator or deceased person is a

(c)

Moslem;
any question of Islamic personal law regarding an infant, prodigal
person of unsound mind who is a Moslem or the maintenance or
guardianship of a Moslem who is physically or mentally infirm; or

(d)
or

(e) where all the parties to the proceeding (whether or not they are
Moslems) have requested the court that hears the case in the first
instance to determine that case in accordance with Islamic personal
law, any other question.

(Section
terms.)
It is

other

277 of the 1999 Constitution is in

needless

jurisdiction

exactly the

same

to state that the words "in addition to such

as

State" in subsection

may be conferred upon it

(1) above

by

Law of' the

controlled not only
'a court of appeal,' but also
are

by the
by the

designation of the court as
subsection(2) to the effect that "for the purpose of
subsection (1) of the section, the Sharia Court of Appeal shall be
competent to decide
Any other view of the matter would do
violence to the letter as well as the spirit of the provision. It
would also render virtually nugatory the prohibition in section 10.
words in

"

....

The farthest those words

can

be stretched in the context of section

Constitution) is to say that they
(section
enable appellate or supervisory jurisdiction to be conferred on the
Court in other civil maters outside the field of Islamic personal
law as .defined in the section, but certainly not original
jurisdiction in criminal matters under Sharia law.
The recognition of Sbaria law by the establishment of the
Sharia Court of Appeal in the Constitution extends no further
242

277 of the 1999
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state

legislature

either to authorise

try offences under the Quran and

to

the

Quran on persons
impose punishments prescribed by
convicted of such offences, or to authorise the Sharia Court of
Appeal to hear and determine appeals from the decisions of those
courts. No courts of first instance

in the country have
under customary law, and no

anywhere

jurisdiction to try offences
Customary Court of Appeal has or can be given jurisdiction to
hear and determine appeals in respect of offences under
customary law. The compromise of the 1978 arrangement
requires that parity be maintained between the two systems of
law.
The fact that the jurisdiction of the Sharia Court of Appeal is
restricted

only

to matters

out in section 242 of the 1979

1999

Constitution) does

Sharia civil law

Islamic

personal law as set
Constitution (or section 277 of the

involving

not of course mean that

other aspects of

denied constitutional

recognition; the
continued application of such other aspects as part of existing
laws is recognized but the recognition is subject to their not being
inconsistent with any provision of the Constitution, including the
prohibition in section 10. Section 315(3) of the Constitution
(1999) is unequivocal on the point that "Nothing in this
Constitution shall be construed as affecting the power of a court
of law or any tribunal established by law to declare invalid any
provision of an existing law on the ground of inconsistency with
any provision of this Constitution".
4.

are

Inconsistency with the Guarantee ofRights
The Sharia law

in the Constitution

adopted by Zamfara State is inconsistent
with at least four provisions in the fundamental rights chapter of
our Constitution (Chapter IV). Inconsistency of the law with two
of the provisions is so clearly manifest that even their staunchest
protagonists admit it. Section 3 6(12) provides that "a person
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shall not. be convicted of a criminal offence unless that offence is
defined and the penalty therefor is prescribed in a written law,
and in this subsection,
National

Assembly
part of the provision is

or a

a

written law refers

Law of a State."

to indicate that it

and

1963

t� an Act
(The underlining

was

of the
of this

not in the 1960 and

came into existence from

Constitutions,
1979).
only
provision requires that the 'offence must be defined and the
penalty for it must be prescribed by an Act of the National
Assembly or Law of a State. It highlights the difference between
The

the method of the Penal Code and that of the Zamfara Sharia
Law. Whereas the twenty

offences, which

are

derived from the

specifically defined and the penalties for
prescribed by the Code, the Zamfara Sharia Law,
without itself spelling out the offences and the penalties in terms
merely adopts them as defined or prescribed in the Quran. The
Quran

them

as a

source,

are

are

Quran may well conform to the term, "a written law", but it is
ordained or enacted by the Prophet Mohammed as revelations
from God, not by Zamfara State.
The injunction of the Quran

against a Moslem renouncing
his faith for another religion, on pains of punishment by death
(riddah), is indisputably inconsistent with the freedom guaranteed
to every person to charge his religion or belief (section 3 8(1)).
The inapplicability of the Sharia under the Quran to non
Moslems, assuming this to be true as concerns Sharia criminal
law, raises the question of its consistency or otherwise with the
guarantee of freedom from discrimination. The argument in
favour

hangs

in the air, and fails to address itself to the actual

of the guarantee. The guarantee invalidates any law or any
executive or administrative action of the government by which

terms

disabilities

restrictions

privilege or advantage
is conferred, on a group of citizens defined by reference solely to
ethnicity, place of origin, sex, religion or political opinion, to the
exclusion of citizens of other ethnic groups, place of origin, sex,
religion or political opinion (section 42(1)). Surely, a prohibition
or

are

imposed,

or
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applied to Moslems only, but not to non-Moslems, with regard to,
for example, alcoholic consumption, prostitution or the carrying
on of the business of a hotel, or drinking place, is a "restriction"
within the meaning of the provision, and the exemption of non
Moslems from it offends against the guarantee, thus making it
unconstitutional and void.
The rationale is that discrimination based

solely on religion
or any of the other specified grounds is unfair, because of the
irrational, arbitrary or unreasonable nature of such grounds of
discrimination. A law imposing restrictions on lawyers, doctors
or accountants alone, but not on other people, involves no
discrimination on the prohibited grounds of ethnicity, place of
origin, sex, religion or political opinion. In any case, there is
nothing irrational, arbitrary or unreasonable to make it unfair to
regulate the profession of lawyers, doctors or accountants by
means of a law not applicable to other citizens. "In order to
encounter the challenge of the Constitution", said the US
Supreme Court in Radin v. New York, unequal treatment of
citizens by the law "must be actually and palpably unreasonable
and arbitrary," as typified by unequal treatment based solely on
grounds of ethnicity, place of origin, sex, religion or political
OpInIOn.

Punishment is yet another area of conflict between our
Constitution and the Quran. Section 34(1) of the Constitution

guarantees

to every

individual respect for the dignity of his
torture and inhuman or degrading treatment.

person, and prohibits
(The first leg of the provision in italics
1963

was

not in the 1960 and

Constitutions, and its addition enhances the guarantee

significantly.) We may begin consideration of the impact of this
guarantee on punishments prescribed by the Quran by noting the
omission from the 1979 and 1999 Constitutions of a provision in
the 1960 and 1963 Constitutions to the effect that nothing in the
guarantee "shall invalidate any law by reason only that it
authorities the infliction in any part of Nigeria of any punishment
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lawful and customary in that part on the first day of
November, 1959." The omission from the 1999 Constitution of

that

was

saving clause thus subjects the punishments under the Quran
impact of the guarantee in section 34(1).
The punishments prescribed by the Quran are death (to be
executed by stoning in public for the offences of adultery by a
married man or woman, incest, and rape), imprisonment,
amputation for the offence of theft depending on the
circumstances of the case, haddi or symbolic lashing (100 lashes
for adultery by an unmarried man and 80 lashes for consumption
of alcoholic drink), and retaliation (an eye for an eye).,
Most of these punishments can hardly stand the test of
constitutionality under the guarantee in section 34(1). The
addition of the guarantee of respect for the dignity of the human
person is, as earlier stated, significant; it serves to amplify
inhuman or degrading treatment as treatment that does not accord
with human dignity judged by the opinion of contemporary
society, notwithstanding that, by its inherent nature, the treatment
may not be inhuman or degrading. The conception of whether
treatment comports with human dignity in the opinion of
contemporary society must, in the words of the US Supreme
Court, "draw its meaning from the evolving standards of decency
that mark the progress of a maturing society" (Trop v. Dulles
(1958)). What was morally acceptable in the past may therefore
be abhorrent to the moral values oftoday's society.
Thus, although public execution by the firing squad was
upheld by the U.S. Supreme Court in 1879 (Wilkerson v. Utah
(1879)), it is today viewed with such abhorrence by contemporary
society that it has had to be abandoned in most counties of the
world. As was said by the same Court in a 1972 case (Furman v,
Georgia (1972), "no longer does our society countenance the
spectacle of public executions, once thought desirable as a
deterrent to criminal behaviour by others. Today we reject public
executions as debasing and brutalizing to us all." Being thus
this

to the full
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debasing and degrading to the dignity of the human person as
well as brutalizing to the society at hu-ge, public execution is
outlawed by the guarantee in section 34(1) of our Constitution,
even if the method employed is not inhuman.
Haddi or symbolic lashing is for the same reason
constitutionally impermissible. The difference between it and
caning is that while the object of caning is the infliction of
physical pain, the purpose of haddi lashing is to humiliate and
disgrace the offender. Asa punishment for crime, it is therefore
debasing and degrading to the dignity of the human person. So is
amputation. The revulsion generated in the country and abroad by
the amputation of the hand of a cow thief in Zamfara State as a
punishment under the Quran shows it as not comporting to human
in

modem civilized

society.
Finally, any punishment involving torture, such as the rack,
the thumbscrew, the iron boot, the stretching of limbs, burning
alive or at the stake, crucifixion, breaking on the wheel,
embowelling alive, beheading, public dissection and the like, or
involving mutilation or a lingering death, or the infliction of acute
pain and suffering, either physical or mental, e.g. stoning to death
dignity

our

public, is inherently inhuman and
impermissible under the guarantee in
degrading,
section 34(1) of our Constitution. (Even caninghas been held by
the U.S. Supreme Court to be degrading and unconstitutional
because of the acute physical pain it inflicts (Jackson v. Bishop,
19�8). Before the 1979 Constitution came into force, caning
could still be inflected as punishment under the Criminal Code
(maximum twelve strokes) by virtue of the provision in the 1960
and 1963 Constitutions that the prohibition of torture and
inhuman or degrading treatment shall not "invalidate any law by
reason only that it authorities the infliction in any part of Nigeria
or any punishment that was lawful and customary in that part on
the first day of November, 1959"; it must now be regarded as
outlawed under the 1979 and 1999 Constitutions.)
even

when not carried out in
and therefore

115

Ben Nwabueze

In their

wisdom, the Sardauna and the international

team of

jurists who advised him did not re-enact in the Penal
special Sharia punishment (stoning to death,
amputation, haddi lashing and amputation) but replaced them
with death, (not by stoning), imprisonment or fine, as appropriate.
eminent

the

Code

5.

Incompatibility with

our

Federal Union

plain truth that
state enforcement of Sharia, in all the plenitude of its injunctions
under the Quran, cannot in the multi-religious society of Nigeria
co-exist with a truly federal form of political association. A
federal union, such as is instituted by the Constitution of Nigeria,
gives every citizen of the country an interest and a stake, not only
We must be honest with ourselves and accept the

in the government of his state, but also in the government of
every other state in the federal union, notwithstanding that he is
not

a

voter in the latter state.

Every

state

government in Nigeria is

maintained in existence to the extent of at least 80 per cent by the
country's common revenue, mostly oil revenue from the

Southern, predominantly non-Moslem part of the country. It
contradicts the basis of our federal union that

maintained in existence
should

largely by

a

the union's

state

government,

common revenue

adopt
part of the law of the state, the holy book of a
particular religion, with its legal prescription and injunctions as
as

punishments it prescribes for their infringement in a
country where a large number of citizens resident in the state,
albeit a minority, are not adherents of that religion.
State enforcement of the Sharia under the Quran would
certainly impinge on the citizenship rights conferred by
membership in a federal union the right to move about freely
throughout the territory of the union and to live wherever he
chooses without molestation based on his religious affiliation
(Section 41 (1)), to earn a livelihood in his chosen place of
well

as

the

-
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by means permitted by law (which is not the law of a
particular religion), and the right to be treated alike by the state
with other citizens, especially in a matter like religion, so
fundamentally important to his life (section 42(1).
Proclaiming unconstitutional and void an act of Congress
residence

which interfered with the individual's freedom of movement, the
u.s. Congress through Justice Douglas, said: "freedom of
movement is

important for jobs and business opportunities for
cultural, political and social activities for all the commingling
which gregarious man enjoys
It is the very essence of our free
society, setting us apart. Like the right of assembly and right of
association, it often makes all the other rights meaningful
knowing, studying, exploring, conversing, observing and even
thinking." (Aptheker v. Secretary of State, 1963)
Any action by a state government impinging on these
citizenship rights through the enforcement of the Sharia under the
Quran would have the practical effect of excluding from the state
a non-Moslem Nigerian citizen who, for religious or other
reasons, cannot live under the strict injunctions of, and
punishment prescribed by, the Quran, such as the injunctions
against operating a hotel or a drinking place, the consumption of
alcoholic drinks, certain modes of dressing, and the penalties it
prescribes for their infringement, e.g. flogging in public (haddi
lashing), amputation of the arm for cow theft, and other inhuman
or degrading punishments.
These prohibitions and punishments apply to Moslems and
non-Moslems alike. It makes hardly any sense to prohibit a
Moslem from operating a drinking place while leaving a non
Moslem free to do so in the same area or street or to punish a
Moslem cow thief by the amputation of his arm, but not to do the
-

-

....

-

'

same

to a non-Moslem cow thief. The affirmation that non

Moslems

are

exempt from the application of Sharia law under the

Quran may be true as
civil law generally but

concerns

Islamic

certainly

not

personal

as concerns

law

or

Sharia

Sharia criminal
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law. An arrangement in which Moslems and non-Moslems in the
same state are governed by different systems of criminal law is

simply inconceivable,

and would be undesirable if it is workable

inapplicability of Sharia criminal law to
non-Moslems, assuming it to be true, is an attestation, not a
refutation, of its unconstitutionality, as has been shown earlier.
Given thus the incompatibility of the Sharia criminal law
under the Quran with our federal union, and its implied
repudiation of that union, all the constituent units should come
together and re-negotiate another' form for our continued
association, whatever that other form might be. This, I believe,
was part of what informed the call by the five South-East
Governors for a confederal form of association. (The other reason
was of course the
killing of Igbos and the destruction of Igbo
properties in the recent Kaduna riots in the name of Sharia.) In a
at

all. In any case, the

_-:'

confederation, the constituent units have more or less unlimited
sovereignty and competence to adopt any religion as state religion
or to support and sponsor it in some other way without
the condition of the confederal association.

breaching

Limits of the State's Religious Neutrality
I must not be taken

subscribing to the American doctrine of the
neutrality
religious affairs. For, the
doctrine has compounded the state's problem of legitimacy. Even
in its original limited sense of the emancipation of the state from
the authority of the Church,' while of course still remaining a
absolute

Christian

as

of the state in all

state, secularization had the sad consequence of
the state the powerful sanction of religion which

depriving
provided, together with tradition, the Roman state's source of
authority and legitimacy. By this emancipation, the monarch,
supplanting the Pope and Bishop, had become an absolute,
independent power, but he did not "receive the sanctity of Bishop,
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Pope." The loss of religious sanction following upon the
emancipation of the state from the authority of the church became
the ruin of political authority, as the force and sanction of
tradition alone proved inadequate to bestow sufficient authority
and legitimacy upon the state and its power. The myth of the
divine rights of kings served to some extent to fill the gap created
by the 'loss of religious sanction until it too ceased to enjoy
popular acceptance. But even while it lasted, the sanction of the
myth was a "pseudo-solution" which "served only to hide, for
some centuries, the most elementary predicament of all modem
political bodies, their profound instability, the result of some
elementary lack of authority." As a result, the state has continued
to be perplexed by the problem of how to found and constitute a
new transcendent and transmundane source of authority and
legitimacy for its power and laws.
It is in the light of this problem of lack of sufficient
authority or legitimacy by government that the absolute neutrality
of the state in matters of religion, as laid down in the decisions of
or

the U.S

Supreme Court, must be viewed.

These decisions

seem

to

carry the

separation of church and state rather too far. Whilst state
encouragement of religion might well entail some discrimination
against non-believers in any religion, we cannot afford to have the
state maintain a position of absolute neutrality between religion
and irreligion. Religion is much too important in the life of
society for the state to keep away completely from involvement of
any kind, no matter how necessary and beneficial to the
community, upon the principle of absolute separation.
Religious beliefs have through the ages been the main
anchor of morality, providing the necessary sanction and helping
to transmit it from generation to generation. Such has been the
linkage of the one with the other that it is said morality cannot
exist without religion. Subscribing to this view, Will and Ariel
Durant

declare,

history

of Civilization

after

an

1- volume monumental survey of the
the earliest time, that "there is no

om
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significant example in history, before our time, of a society
successfully maintaining moral life without the aid of religion,"
maintaining that the provisional success of the experiment by the
communist countries in dissociating the state from religion "owes
much to the temporary acceptance of Communism as the
religion(or, as skeptics would say, the opium) of the people."
.

They add

in

a

pregnant

comment that "if the socialist

should fail in its efforts to

regime

relative poverty among the
new
its
fervour and efficacy, and
the
lose
masses,
religion may
the state may wink at the restoration of supernatural beliefs as an

destroy

aid in

quieting discontent."
Liberty, democracy and justice are all concepts with high
moral content, requiring therefore the aid of religion to secure and
maintain them. Hence the age-old maxim that "only a virtuous
people are capable of freedom," that liberty is meant only for a
moral people. Or, as Edmund Burke puts it: "men are qualified
for civil liberties, in exact proportion to their disposition to put
moral chains upon their appetites; in proportion as their love of
justice is above their rapacity." More pungently still, "liberty,"
says Alexis de Tecqueville, "regards religion as the cradle of its
infancy, and the divine source of its claims. It considers religion
as the safeguard of morality, and morality as the best security of
_

...

law, and the surest pledge of the duration of freedom."
Alexis de

writing in 1835 more than 100
years before the extreme doctrine of separation was laid down by
the U.S. Supreme Court in the)940's; he attributed the strength
and resilience of liberty and democracy in the United States
largely to the religious and moral character of her people. The
character of American civilisation, he wrote, is the product of two
distinct elements: "the spirit of Religion and the spirit of liberty.
The settlers of New England were at the same time ardent
sectarians and daring innovators," adding in a much quoted
passage:

Tocqueville

was
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sought for the greatness and genius of America in her commodious
ample rivers and it was not there; in her fertile fields and
boundless prairie, and it was not there; in her rich mines and vast
I

harbours and

commerce; and it

was not

there. Not until I went to the churches of

America and heard her
understand the

Liberty

and

pulpits aflame with righteousness
secret of her genius and power.

democracy

did I

took root and flourished in the United

States because, in the words of Senator Hatch, "the people were
virtuous; they were virtuous because they were moral; and they

moral because

were

In

an

they

were

religious."

excellent summation of the role of religion in

happiness, discipline, harmony

ans

stability

in

a

fostering
democracy, Will

and Ariel Durant have said:

unhappy, the suffering, the bereaved, the old, it has brought
supernatural comforts valued by millions of souls as more precious than
any natural aid. It has helped parents and teachers to discipline the
young. It has conferred meaning and dignity upon the lowest existence,
and through its sacraments has made for stability by transforming human
covenants into solemn relationships with God. It has kept the poor (said
Napoleon) from murdering the rich. For since the natural inequality of
men dooms many of us to poverty or defeat, some supernatural hope
may be the sole alternative to despair. Destroy that hope, and class war
is intensified. Heaven and utopia are buckets in a well; when one goes
down, the other goes up; when religion declines Communism grows.
To the

They

add in another

poignant

statement that "as

long

as

there is poverty, there will be gods." We might perhaps modify
this last dictum to read that as long as there are death, ill-health
and poverty, there will be gods. It is the fear of death, perhaps

than poverty that induces in men a belief in gods. Certainly,
there would be less need for religion if death did not exist. With
more

immortality,
It

and

can

man

would have been assimilated to

thus be concluded that

religion

are

absent

can

ever

no

society

a

god.

in which

attain and maintain

morality
liberty,
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democracy and justice. And religion needs encouragement by the
state to thrive and be effective in providing an anchor for morality
and in fostering the morality-based values of liberty, democracy
and
justice, and in inculcating among citizens' morality,
spirituality and piety. A developing country should not indulge in
the doctrinaire rigidity of the state completely dissociating itself
from religion. Whatever discrimination against non
religionists-agnostics- and such others-that may be entailed in
the state giving encouragement to all religions on the basis of
equality is not really an unfair one, certainly not such as to
warrant the state to keep off religion completely. African
countries must not aggravate further the problem of lack of
authority and legitimacy arising from the loss of religious
sanction consequent upon the secularization of the state. There is
really no contradiction in a secular state giving encouragement to
as by religious prayers at certain public occasions,
attendance of the rulers at church services, the use of the Bible or
the Quran in swearing oaths, the provision of aid for religious

religion,

pilgrimages and other religious purposes.
But state encouragement of religion must be on the basis
that all religions are treated equally, with no favouritism,
preference, protection or sponsorship of any kind and no
enforcement of the injunctions or doctrines of one as against the
others. That is the command of section 10 of our Constitution.

